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STATEMENT OF QUESTIONS PRESENTED 


1. Whether or not the appellant had standing to petition 
for rehearing of actions of the Federal Communications 
Commission which granted applications seeking approval 
of (1) the modification of the construction permit for tele- 
vision channel 12, Ironwood, Michigan, and (2) the transfer 
to intervenor of the modified permit. 


2. If the appellant did have standing to petition for 
rehearing, were the Commission’s actions arbitrary and 
capricious, in violation of section 310 of the Communica- 
tions Act, or in violation of the Commission’s rules and 


regulations. 
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JURISDICTIONAL STATEMENT 


This is an appeal by Red River Broadcasting Company, 
Inc., a Minnesota corporation, pursuant to section 402(b) 
(6) of the Communications Act of 1934, 47 U.S.C. 402(b) 
(6), from an order of the Federal Communications Com- 
mission, released April 8, 1958, which denied the petition 
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for rehearing and reconsideration filed by appellant. on 
February 7, 1958, under section 405 of the Communications 
Act of 1934, 47 U.S.C. 405. The notice of appeal was filed 
May 2, 1958. 


STATEMENT OF THE CASE 


In November, 1955, Upper Michigan-Wisconsin Broad- 
casting Company, Inc., not a party to this appeal, obtained 
a permit for the construction of a new television broad- 
casting station on channel 12 in Ironwood, Michigan. The 
application recited that the applicant intended to con- 
struct and operate a station which would provide live 
television service for the residents of Ironwood and the 
surrounding area. Without attempting any construction, 
the grantee obtained extensions of the construction permit 
from time to time. Finally the grantee decided that it did 
not desire to construct the proposed station. Accordingly 
it entered into a contract with the intervenor, Lake 
Superior Broadcasting Company, to sell the construction 


permit. This contract was dated May 15, 1957. In due 
time, an application for transfer of the construction permit 
to Lake Superior Broadcasting Company was filed with 
the FCC. At about the same time, an application for 
extension of time within which to construct the station 
was filed. 


Lake Superior Broadcasting Company owns and oper- 
ates a station designated as WDMJ-TV, at Marquette, 
Michigan, which is 130 miles from Ironwood, Michigan, 
the site of the proposed station. Ironwood is 95 miles 
from Duluth, Minnesota, where the appellant operates 
television as KDAL-TV. 


On January 8, 1958, the Federal Communications Com- 
mission took action on applications of Lake Superior 
Broadcasting Company: 


1. Entering the consent of the FCC to the transfer of 
control of the proposed Ironwood station to Lake 
Superior Broadcasting Company; 
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. Substantially extending the time within which that 
company might construct the proposed station; 


- Authorizing the operation of the proposed station 
at Ironwood as a satellite of the Lake Superior 
Broadcasting Company; and 


. Granting to Lake Superior Broadcasting Company 
authority to install and operate a private intercity 
radio relay system for the transmission to the Iron- 
wood station of programs to be broadcast at Mar- 
quette. 


The FCC announcement was the first information to the 
appellant that the proposed Ironwood station would broad- 
cast during a substantial part of its operation the programs 
of the Columbia Broadcasting System, the same programs 
heretofore and now made available to a substantial part 
of the Ironwood service area by the appellant’s station. 
The service area of the appellant and the intervenor’s new 
station overlap. 


The effects of the actions of the FCC are: to authorize 
for the first time a duplication of the program service of 
the appellant’s station; to constrict the number of ad- 
vertisers available to the appellant; to depreciate the 
revenues of the appellant by depriving it of the ability to 
sell what are known as spot adjacencies which are an- 
nouncements adjoining in time popular network programs; 
to depreciate the value of the appellant’s network contract 
and the revenue therefrom because of the reduction of the 
audience of the appellant’s station. 


All this was accomplished without notice to or hearing 
accorded the appellant. 


The appellant on February 7, 1958, filed its petition for 
reconsideration and rehearing (although there had been 
no hearing), calling the attention of the FCC to these 
matters. 
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The FCC, on April 2, 1958, announced the denial of the 
appellant’s petition and on April 8, 1958, made available 
an opinion stating its reasons for such denial. The text 
of this opinion is reproduced as Appendix B. 


STATUTES AND REGULATIONS INVOLVED 


The provisions of the statute and the regulations of the 
FCC which are involved are set forth in Appendix A to 
this brief. 

STATEMENT OF POINTS 


1. It is contrary to and violates the television frequency 
allocation of the FCC set up by the FCC in its regulations 
(47 C. F. RB. § 3.606) which regulations, binding on the FCC, 
set up channel 12 as a medium for local, indigenous pro- 
grams of interest to the Ironwood area and not for satellite 
programs prepared and broadcast in the interests of the 
Marquette area. 


2. The FCC erroneously treated the transfer and con- 


version to satellite status of channel 12 as an assignment 
within § 310(b) of the Communications Act. 


3. Since there had been no construction of the Ironwood 
station, the FCC approved and condoned a transfer of 
a naked construction permit for profit. 


4. The FCC erroneously held that the appellant in the 
proceedings below was not aggrieved or adversely affected 
and hence not a party in interest. 


SUMMARY OF ARGUMENT 


These are the crucial facts appearing from the Commis- 
sion’s Memorandum Opinion and Order of April 8, 1958, 
dismissing appellant’s petition (Appendix B): 


1. The assignor applied for a construction permit to 
build and operate at Ironwood, Michigan, that community’s 
first television station. The applicant proposed to use the 
station to reflect and serve the community’s interests by 
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broadcasting local live programs. The Commission’s find- 
ing that the service as proposed was in the public interest 
granted the permit. 


2. The grantee, however, never took a single step toward 
building the station. Instead, it sought and obtained from 
the Commission successive extensions of the permit. 


3. More than two years after the grant, the Commission 
authorized the grantee to sell the unused permit to the 
intervenor, the operator of WDMJ-TV at Marquette, 
Michigan. It also authorized the intervenor to abandon 
the proposal to use the Ironwood station for local live orig- 
inations, which proposal had been an essential part of the 
Commission’s original determination that the grant of the 
permit was in the public interest. The intervenor was 
permitted to use the Ironwood station as a ‘‘satellite’’ to 
pick up by relay and re-broadcast the programs of 
WDMJ-TV. 


The significant question in the light of these facts is this: 


Assuming that the Commission properly concluded, two 
years after the grant, that the public interest would be 
served by having a satellite station at Ironwood, rather 
than a local origination station, should it throw the chan- 
nel open to the competition of various would-be ‘‘mother’’ 
stations or may it, as it has done here, countenance a pri- 
vate deal whereby the defaulting permittee selects the 
‘‘mother’’ station and makes a profit by selling it the un- 
used permit? 

Appellant contends that the Commission action of Jan- 
uary 8, 1958 was erroneous because: 


1. The authorization of a VHF station to be used as a 
satellite is a violation of the Commission’s own rules. 


2. Even if the Commission may authorize a satellite op- 
eration on a VHF channel, it may not do so as a mere in- 
cident of approving an assignment of a construction permit 
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under § 310 (b) of the Act, but must treat the matter as an 
application for an original authorization under § 308 of 
the Act. 


3. The procedure adopted by the Commission amounts to 
condoning trafficking in licenses. 


4. Appellant had standing to seek reconsideration of the 
Commission’s action and has standing to appeal from the 
dismissal of its petition for such reconsideration. 


ARGUMENT 


I. THE AUTHORIZATION OF THE USE OF THE IRONWOOD 
CHANNEL AS A SATELLITE WAS ILLEGAL BECAUSE IT 
VIOLATED THE COMMISSION’S OWN RULES. 


The channel involved in this proceeding is a very high 
frequency (VHF) channel, as distinguished from an ultra 
high frequency (UHF) channel. The principal significance 
of the distinction, as the Court is aware from many other 
cases it has heard, is that VHF stations generally have an 


easier economic row to hoe, because their wider coverage 
and the great preponderance of VHF receivers over UHF 
receivers in the homes of viewers make them more attrac- 
tive to both networks and advertisers. 


This VHF channel was assigned to Ironwood, Michigan 
by Rule 3.606 of the Commission, 47 C.F.R. § 3.606, after 
a long rule-making proceeding conducted by the Commis- 
sion on the problem of television channel allocations. It 
amply appears from the Commission’s Sixth Report and 
Order, 1 Pike & Fischer RR J 1:599, that what dictated the 
various assignments, including this one to Ironwood, was 
the Commission’s policy of providing to as many communi- 
ties as possible stations which would give them (aside from 
network service) a general local service intended and de- 
signed to relate to the particular needs of each community. 
See, for example, paragraph 79 of the Report and Order: 


In the Commission’s view as many communities as 
possible should have the opportunity of enjoying the 
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advantages that derive from having local outlets that 
will be responsible to local needs. 


The assignments thus laboriously worked out and promul- 
gated by Rule 3.606 are to be adhered to unless, by proper 
rule-making proceedings under Rules 1.201-1.209, they are 
changed. Unless and until thus changed, they have the 
force of law. Logansport Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 210 F. 2d 24 (1954). And, 
having the force of law, they bind the Commission no less 
than the parties who appear before it, so that the Com- 
mission may not, in an adjudicatory proceeding, make an 
ad hoc depatrure from the rule it has duly promulgated in 
its legislative capacity. Arizona Grocery Company v. 
Atchison, T. é S.F.R. Co., 284 U.S. 370 (1932). 


By its adjudicatory action of January 8, 1958, the Com- 
mission authorized the conversion of the Ironwood VHF 
channel, which, under Rule 3.606, was to be utilized to pro- 


vide a local program service to the community, to a satellite 
operation which did not even propose to maintain a studio 
or cameras with which to originate local programs, but pro- 
posed instead merely to rebroadcast programs received 
from a mother station at Marquette, Michigan, 130 miles 
away. If Rule 3.606 is still effective, the Commission’s 
action violated it. That the rule is still effective we now 
propose to show. 


As used in this brief (and generally in announcements 
of the Federal Communications Commission) the term 
satellite station means a station which originates few, if 
any, programs of its own, but transmits programs orig- 
inated elsewhere and sent on to it either by wire or by 
radio for simultaneous transmission. While satellite sta- 
tions have been from time to time authorized by the FCC, 
there is no regulation concerning them as part of the 
formal regulatory structure of the FCC. 


On August 5, 1954, by Public Notice 9036, 10 Pike & 
Fischer RR 1199, the Commission announced a policy of 
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considering applications for utilization of UHF channels 
as satellites. It is profitable at this point to reproduce 
the entire text of that public notice: 


The Commission has received inquiries from persons 
interested in UHF television as to whether it would 
authorize the construction of new UHF television sta- 
tions or the operation of existing UHF television sta- 
tions where such stations do not propose to originate 
local programs from local studios. It has been urged 
that the high cost of the necessary equipment for such 
programming has acted as a deterrent for parties 
otherwise interested in constructing and operating 
UHF television stations. 


The Commission will consider applications for stations 
in the UHF band which do not propose to originate 
any local programs and where it appears that this 
type of operation would permit the flexibility in opera- 
tion and the necessary economy to make feasible a tele- 
vision station which otherwise may not be constructed. 
Such a station would be required to meet all applicable 


rules and would differ from other television broadcast 
stations only in the matter of originating local pro- 
grams. 


A question has also been raised whether authorization 
of a station on a UHF frequency to an applicant whose 
programming would be limited to duplication of the 
program material of another television station con- 
trolled by him in a nearby community would be pre- 
cluded by §3.636(a)(1) of the Commission’s Rules. 
This section provides, in substance, that a television 
license will not be granted to a party who ‘‘owns, op- 
erates, or controls another television broadcast station 
which serves substantially the same area.’’ Because 
of the limited nature of the operation of a UHF sta- 
tion described above, in effect, it merely provides an 
extension of the service of the originating station. 
Accordingly, the Commission will consider waivers of 
§ 3.636(a)(1) of its rules in order to permit such dual- 
channel operations in cases where an appropriate 
showing has been made that under the facts of a par- 
ticular case such waiver would be in the public interest. 


This policy will not become effective prior to Septem- 
ber 1, 1954. 
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What is the effect of Public Notice 9036? 


In the first place, it is questionable whether the notice 
served to amend Rule 3.606. Four months after issuing 
this notice, the Commission, on December 17, 1954, issued 
a Notice of Rule Making in which it requested interested 
parties to state their views concerning several matters, 
one such matter being the operation of television stations 
at lower power than was authorized by Rule 3.614(a), 
another being the operation of television stations as satel- 
lites. On June 22, 1955, pursuant to the foregoing notice, 
the Commission announced an amendment of Rule 3.614(a) 
to permit low-power operation. 12 Pike & Fischer RR 1543. 
But no announcement has ever been made of an amendment 
of Rule 3.606 to permit assigned channels to be operated 
as satellites of stations serving other communities. 


Even assuming that Public Notice 9036, in some mysteri- 
ous fashion, amended Rule 3.606, it is clear from the lan- 
guage of the notice, quoted in full supra, that the amend- 
ment relates only to the operation of UHF channels as 
satellites and does not affect VHF channels like the one 
involved here. Whatever doubt there might otherwise be 
that the notice related only to UHF channels—and we can 
see none—is resolved by the dissent of one of the commis- 
sioners based on the very point that the new policy was 
confined to UHF channels. 


We can not deny that, since Public Notice 9036, the Com- 
mission has authorized an occasional VHF satellite. When- 
ever it has done so, however, it has been without opinion, 
so that the basis of its action remains a secret. See, for 
example, Forest Capital Broadcasting Company, 11 Pike & 
Fischer RR 514, Hawaiian Broadcasting System, Inc., 11 
Pike & Fischer RR 973. Commissioner Hennock dissented 
in both cases, saying, in part, in the former case: 


By this action the Commission for the first time has 
authorized the use of a VHF channel by a station op- 
erating as a satellite of another VHF station, and 
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carrying exclusively the programs of the parent sta- 
tion, which is licensed to serve a distant city. The 
satellite in this case is located at Lufkin, Texas, and 
will occupy the only VHF channel assigned there. 
The only other TV channel at Lufkin is a UHF chan- 
nel. The parent station is located at Houston, 124 
miles away. The permittee here will carry no local 
programming and has no control over its program- 
ming, I dissent. 


On August 5, 1954, the Commission announced a new 
policy under which it was stated that it ‘‘will consider 
applications for stations in the UHF band which do 
not propose to originate any local programs... .’’ 
(Public Notice FCC 54-991). No reference was made 
in that policy statement to the possible use of VHF 
channels for satellite stations operating off VHF 
parent stations and carrying exclusively the programs 
of the latter. The grant in this case thus extends the 
scope of the August 5th policy and the limits then 
announced. The Commission’s statement indicated 
that the new policy had been adopted with the object 
of eliminating one of the deterrents ‘‘for parties inter- 
ested in constructing and operating UHF television 
stations’’. 


In my lengthy dissent to the adoption of that policy, 
I pointed out that, despite the allusions to possible 
help it might give UHF broadcasters, it in fact opened 
the way to developments which could finally seal the 
fate of UHF television. Today’s decision to place a 
VHF satellite operation in a community which is 
thereby denied the important benefits of local program- 
ming and which erects an insurmountable barrier to 
the use of the UHF channel assigned to the commun- 
ity confirms the worse fears I expressed in my dissent 
to the August 5th policy decision. 


This action is an almost incredible departure from two 
of the most firmly established policies of the Commis- 
sion which have heretofore always governed the grants 
of broadcast licenses in the public interest. One of 
these is that a station serve the particular needs and 
interests of the community in which it is licensed. . . . 
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To the extent that the dissent illuminates the majority’s 
action in allowing a VHF channel to be used as a satellite, 
it merely tells us that the Commission was taking action 
inconsistent with its announced policy. The reasons for 
the action and its legal basis remain, however, in the dark. 


The most that the Commission can now say on the basis 
of its occasional VHF satellite authorizations is, ‘*What 
we have done before, we can do again.’? The answer to 
that, however, is, ‘‘Not if it is illegal.”” We submit that 
Rule 3.606 has not been amended, at least with respect to 
VHF channels, and that any authorization of a VHF satel- 
lite violates that rule. 


IL EVEN IF THE COMMISSION MAY AUTHORIZE A VHF 
SATELLITE, IT MUST DO SO AS AN ORIGINAL AUTHORI- 
ZATION UNDER § 308 OF THE COMMUNICATIONS ACT: IT 
MAY NOT DO SO AS A MERE INCIDENT OF APPROVING 
AN ASSIGNMENT OF A CONSTRUCTION PERMIT. 


Appellant told the Commission in its petition that the 


reason it did not compete with the assignor for the original 
grant was that the assignor was proposing a local service 
and would therefore clearly have prevailed in a compara- 
tive consideration of public interest. Appellant also stated 
that if the Commission would reconsider and set aside the 
assignment and reopen the competition for the channel as 
a satellite, appellant would itself apply for the grant, in 
competition with intervenor and any other applicants that 
might be interested (R. 98). 


The Commission’s answer, stated in its Memorandum 
Opinion and Order (Appendix B) was that, since the case 
eame before it on application for approval of an assign- 
ment, it was required by $310 (b) of the Communications 
Act to consider only the qualifications of the assignee (in- 
tervenor) and not whether anyone else might serve the 
public interest better. 


It is certainly true, as the Commission says, that with 
respect to an assignment application properly within 
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§ 310(b), the statute limits the Commission to considering 
the qualifications of the assignee and precludes it from 
re-opening the original grant to competition. But a case 
is not within § 310 (b) merely because the parties so desig- 
nate it. For the Commission to accept the parties’ desig- 
nation without question may sometimes amount to abdicat- 
ing the administrative function. It may also provide an 
easy medium for subversion of the whole principle of com- 
petition for the valuable franchises the Commission has at 
its disposal. 


For example, X seeks an advantageous franchise—in this 
case, a satellite station which will enhance his appeal to 
networks and advertisers by giving his existing station a 
wider coverage, at the comparatively low cost of building 
and maintaining a satellite. If he applies for the grant, 
he is required by § 308 of the Act to make a complete and 
frank statement of his proposal. If he does that, he ex- 
pects other applicants to file competing applications, and 
one of them may prevail. One of the competitors may 
satisfy the Commission that its satellite operation will 
better serve the community, because it will operate for 
more hours each day, because it will broadcast a stronger 
signal, because the programming of its mother station is 
better, because it will broadcast color, or any number of 
other reasons. X therefore does not apply for a satellite 
station. Y, however, applies for a much less advantageous 
franchise—to build and operate a station to provide local 
live programming. Such a proposal requires a large in- 
vestment for studios, equipment and personnel and, in a 
small market, has a precarious economic future. As may 
be expected, Y has no competitors and receives the grant. 
He does not use it. He sells it to X and seeks Commission 
approval of the assignment of the permit to X for the pur- 
pose of building and operating a satellite station, just what 
X wanted in the first place. If such a deal is treated by 
the Commission as an ‘‘assignment’’ under § 310(b), those 
who would have competed against X for the satellite sta- 
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tion are effectively frozen out. If, on the other hand, the 
Commission eyes the deal without blinders, it will treat Y’s 
original proposal as abandoned, it will cancel the construc- 
tion permit, it will treat the ‘‘assignment’’ as an original 
proposal by X to build and operate a satellite station, and 
it will process X’s proposal under § 308 so that all inter- 
ested parties may compete. 


The record here shows that the assignor’s construction 
permit was for a television station fully powered and 
equipped to produce and broadcast live programming 
geared to the needs of the Ironwood community. The con- 

wes struction permit reaching the intervenor via the ‘‘assign- 
ment’ for a satellite station operating at lower power, 
without studios, without equipment, without a production 
staff (R. 19). Intervenor even proposes to change the 
transmitter site (R. 106). All that is left of the original 
construction permit are the words of grant and the channel 
number. The parties took a leaf from Congress’ book and 


struck out everything after the enacting clause. When 
Congress does that, it is indulging in a historical and 
harmless legislative fiction by calling the new product 
merely an amendment of the old. Such fictions should not 
be translated to the administrative process, for there they 
do serious harm. 


We submit that the sale of a piece of paper from which 
everything but the granting clause and the channel number 
has been erased is not an assignment of a construction 
permit, but rather a roundabout method of giving the 
assignee a new and original construction permit. If there 
are no competitors for what the transferee receives, the 
Commission perhaps does no harm by allowing the parties 
to short-circuit the administrative process by arranging 
things through a purported ‘‘assignment’”’ rather than 
through an original application. But when there are com- 
petitors, treating such private deals as assignments under 
§310(b) not only harms those competitors, but also de- 
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prives the public of the advantages it might derive from 
the competition. As appellant said in its reply to inter- 
venor’s opposition to its petition, it thinks that it would 
render better service to Ironwood than the intervenor 
would, but it recognizes that, if the grant were thrown 
open, some third party may appear and propose a service 
superior to both. 


IIL THE PROCEDURE ADOPTED BY THE COMMISSION AMOUNTS 
TO CONDONING TRAFFICKING IN LICENSES 

The practice of trafficking in licenses has met with con- 
siderable criticism, See, e.g., St. Louis Amusement Co. v. 
FCC, .... US. App. D.C. . F. 2d ...., decided 
August 28, 1958 ; Clarksburg Publishing Company v. FCC, 
96 U.S. App. D. C. 211, 225 F. 2d 511 (1955); see also the 
various Commission decisions cited by the Court in the 
latter case at footnotes 29 through 33 and the related text. 


It is often very difficult to decide whether there has in 
fact been objectionable ‘‘trafficking’’. When a permittee 


receives a price for selling out it is not easy to determine 
how much of the price relates to the value of the assets he 
is transferring and how much to the ‘‘value’’ of the permit 
itself, To the extent that he is being paid for his assets, 
there would seem to be no ground for any criticism. There 
is no doubt, however, that, in practice, a significant part 
of the consideration paid is for the earning prospects of 
the authorized station. When that is true, the question 
arises whether the permittee should be permitted to profit 
from an unused franchise, or should rather be required to 
surrender it to the Commission for reissue, under appro- 
priate procedure, to an applicant who will use it. Whether 
there is anything wrong with allowing a permittee to make 
an entrepreneur’s profit out of the economic prospects of 
the authorized station is, as yet, an unsettled question. 
Nor need that question be decided here, for this deal is, 
in our view, indefensible against a trafficking charge, no 
matter what theory may be advanced. 





15 


This assignor transferred no assets—neither land, nor 
buildings, nor personal property, nor a trade name, nor 
good will. It had no assets to transfer, because it had 
never done a single thing in exploitation of its permit. 
Nor did the economic prospects of the authorized station 
play any part in the transaction. The station had no 
prospects. Indeed, both parties understood that the sta- 
tion as authorized was economically impossible. 


What, then, was the assignor giving for the $10,000 pay- 
ment (R. 37) it received? The answer is plain. The as- 
signee wanted a satellite station on Channel 12 at Iron- 
wood. The assignor, although it had no intention of itself 
using that channel for a television station, happened to 
have a piece of paper which entitled it to exclusive posses- 
sion of the channel. The assignee paid $10,000 to the as- 
signor to move out of the way by transferring its piece of 
paper. That is the sum and substance of the transaction 
and if that is not trafficking in licenses, nothing is. 


We submit, therefore, that, quite apart from the im- 
propriety of sanctioning this deal as an assignment under 
§ 310(b), the Commission was remiss in its duty for not 
rejecting the whole transaction and throwing the channel 
open to new applications. 


Iv. APPELLANT HAD STANDING TO SEEK RECONSIDERATION 
OF THE COMMISSION’S ACTION AND HAS STANDING TO 
APPEAL TO THIS COURT FROM THE COMMISSION'S 
DISMISSAL OF ITS PETITION FOR RECONSIDERATION 

If a complainant has not been a party to the Commission 
proceedings resulting in the allegedly illegal action, his 
access to the Commission for reconsideration and to this 

Court for appeal from denial of reconsideration depends 

on his being a person ‘‘aggrieved’’ or ‘“‘whose interests 

are adversely affected’? by the action complained of. 47 

U.S.C. §§ 405, 402 (b) (6). 


That appellant was sorely aggrieved by the Commission 
action of January 8, 1958, is patent. The essence of its 
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position, as is set forth in point II of this brief, is that, 
as a result of the procedure countenanced by the Commis- 
sion, it was done out of its legal right to compete for a 
satellite station on Channel 12, Ironwood, Michigan. In 
such a situation, to insist upon a showing of any specified 
quantum of economic injury defeats the purpose of the 
standing requirements of the statute. Parties are not re- 
quired to show economic injury; violation of their rights 
qualifies them for further participation in the proceedings. 
Therefore, when the only reason a person has not been a 
party before the Commission is that the very procedure 
of which he complains effectively deprived him of his 
opportunity to become a party, he should be permitted to 
challenge the Commission’s action at his earliest possible 
opportunity without any showing of economic injury not 
required of a party. 


This case, as we have shown, really involved what should 
be treated as an original application by the intervenor for 
a construction permit to build and operate a satellite sta- 
tion on Channel 12, Ironwood. The true nature of the case 
became known to the appellant when the Commission an- 
nounced its action of January 8, 19582 Had intervenor 
filed an application under § 308, as we think the Commis- 
sion should have required, appellant would have filed a 
competing application. Because the Commission allowed 
intervenor to circumvent § 308 and obtain the permit for 
a satellite station by purchasing a permit for a local-orig- 
ination station and modifying it in transit, appellant is now 
looked upon as a troublesome trespasser who must show 
grievous economic injury as his ticket of admission. 


1To say as the Commission does, that appellant slept on its rights because 
the filing of the various applications gave it ‘‘constructive notice’’ of the 
rea] nature of the case, is most unrealistic. Of course, the appellant could 
have found out from the Commission’s files that there was a proposal to 
convert Channel 12 to a satellite operation, but it had no earthly reason to 
examine those files. The disposition of substantial rights by concepts of 
‘¢eonstructive notice’’, it seems apparent, involves too many dangers to bo 
looked upon with favor by the Court. 
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We do not think this Court’s determination of lack of 
standing in St. Louis Amusement Co. v. FCC, supra, sup- 
ports the Commission’s view. The person denied standing 
there had actually been a party to the comparative pro- 
ceeding resulting in the grant of the construction permit, 
but had dropped out. He thereafter sought to re-enter to 
challenge an assignment of the permit by the grantee. The 
significant differences from our case are (1) that the com- 
plainant in St. Louis Amusement had not been prevented 
from being a party, but had rather elected not to be, and 
(2) that the thing being transferred under the assignment 
’ was the very same construction permit which had been in 
contest all through the proceedings, and not something 
altogether new and different which should properly be sub- 
ject to the provisions of § 308 of the Communications Act. 


But even if appellant must show an economic ticket of 
admission in order to get into the proceeding from which 
administrative legerdemain has thus far excluded it, we 
think appellant has done so. The record shows that, in its 
coverage area, appellant’s station has been the exclusive 
broadcaster of the network programs of the Columbia 
Broadcasting System. The economic value to appellant of 
network exclusivity can not be questioned. See, e.g. the 
Commission’s statement in The matter of Amendment of 
$ 3.685 (b) of the Commission’s Rules and Regulations, 12 
Pike & Fischer RR 1537; cf. Hall v. FCC, .... U.S. App. 
D.C. ...., 257 F. 2d 626 (1958). This value flows not only 
from the revenue derived from the network programs them- 
selves, but also from the sale of time periods adjacent to 
those programs. The coverage of the intervenor’s satellite 
station would overlap that of appellant’s station. Since 
sntervenor’s mother station is a CBS affiliate, the result 
will be that part of appellant’s network exclusivity will be 
destroyed, thus depreciating the value of appellant’s station 
to advertisers. Such injury to appellant is sufficient to 
give it standing before the Commission and the Court. 
Greenville Television Company v. FCC, 95 U.S. App. D.C. 
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314, 221 F. 2d 870 (1955). As for the relative indirectness 
of the injury, the Court said in that case, supra, p. 316: 


However, the economic injury that gives standing, 
under Federal Communications Commission v. Sand- 
ers Bros. Radio Station, 309 U.S. 470, 60 S.Ct. 693, $4 
L. Ed. 869, 1037, to oppose Commission action, is sel- 
dom if ever a direct result of Commission action. Even 
the grant of a new station license does not auto- 
matically take advertising revenue away from licen- 
sees, but only creates a situation in which the new 
licensee may be able to get the revenue by private ne- 
gotiation, yet existing licensees are ‘‘adversely af- 
fected’’ and ‘‘parties in interest’’. 


The Commission’s attempt to minimize the quantum of 
appellant’s loss of unduplicated network coverage is irrele- 
vant. The injury, however great, would not be a ground 
for setting aside the grant. But as long as there is some 
injury, however small, it serves to give appellant status to 
bring to the attention of the Commission and the Court 


the considerations of public interest which are grounds for 
setting aside the grant. 


Moreover, appellant’s injury is not confined to the loss 
of exclusivity with respect to the persons in the overlap 
area. Network advertisers seldom buy time on all the 
stations affiliated with a network. Generally, they try to 
select stations which give them the greatest possible cover- 
age for the advertising budget they have available. Such 
advertisers, from time to time in the ordinary course of 
business, chose between appellant’s Duluth station and in- 
tervenor’s Marquette station as an outlet for their pro- 
grams. The satellite station at Ironwood, giving inter- 
venor’s Marquette station a greatly increased coverage in 
the area between Marquette and Duluth (see map at R. 
101), will obviously greatly enhance the chances that ad- 
vertisers will elect intervenor’s station rather than appel- 
lant’s. The detriment to appellant will be very substantial. 
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CONCLUSION 


It is respectfully submitted, on the basis of the foregoing, 
that the Commission’s action of January 8, 1958, was er- 
roneous and should be set aside and the construction per- 
mit for Channel 12 issued to assignor in 1955 should be 
cancelled. 


Rep River Broapcastinc Company 


Rosert A. MarmMetr 
816 Connecticut Avenue 
Washington 6, D. C. 


Attorneys for the Appellant 
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APPENDIX A 


Communications Act of 1934, as Amended, 48 Stat. 1064, 
47 U.S.C. 151 et seq. 

Section 308. (a) The Commission may grant construction 
permits and station licenses, or modifications or renewals 
thereof, only upon written application therefor received 
by it, provided, that (1) in cases of emergency found by 
the Commission involving danger to life or property or 
due to damage-to equipment, or (2) during a national 
emergency proclaimed by the President or declared by 
the Congress and during the continuance of any war in 
which the United States is engaged and when such action 
is necessary for the national defense or security or other- 
wise in furtherance of the war effort, or (3) in cases of 
emergency where the Commission finds, in the non-broad- 
east services, that it would not be feasible to secure re- 
newal applications from existing licensees or otherwise to 
follow normal licensing procedure, the Commission may 
grant construction permits and station licenses, or modifica- 
tions or renewals thereof, during the emergency so found 
by the Commission or during the continuance of any such 
national emergency or war, in such manner and upon such 
terms and conditions as the Commission shall, by regula- 
tion prescribe, and without the filing of a formal applica- 
tion, but no authorization so granted shall continue in effect 
beyond the period of the emergency or war requiring it: 
provided further, that the Commission may issue by cable, 
telegraph, or radio a permit for the operation of a station 
on a vessel of the United States at sea, effective in lieu of 
a license until said vessel shall return to a port of the 
continental United States. 


(b) All applications for station licenses, or modifications 
or renewals thereof, shall set forth such facts as the Com- 
mission by regulation may prescribe as to the citizenship, 
character, and financial, technical, and other qualifications 
of the applicant to operate the station; the ownership and 
location of the proposed station and of the stations, if any, 
with which it is proposed to communicate; the frequencies 
and the power desired to be used; the hours of the day or 
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other periods of time during which it is proposed to operate 
the station; the purposes for which the station is to be 
used; and such other information as it may require. The 
Commission, at anytime after the filing of such original 
application and during the term of any such license, may 
require from an applicant or licensee further written state- 
ments of fact to enable it to determine whether such orig- 
inal application should be granted or denied or such license 
revoked. Such application and/or such statement of fact 
shall be signed by the applicant and/or licensee under oath 
or affirmation. 


Section 310. (b) No construction permit or station li- 
cense, or any rights thereunder, shall be transferred, as- 
signed, or disposed of in any manner, voluntarily or in- 
voluntarily, directly or indirectly, or by transfer of con- 
trol of any corporation holding such permit or license, to 
any person except upon application to the Commission and 
upon finding by the Commission that the public interest, 


convenience, and necessity will be served thereby. Any 
such application shall be disposed of as if the proposed 
transferee or assignee were making application under Sec- 
tion 308 for the permit or license in question; but in acting 
thereon the Commission may not consider whether the 
public interest, convenience, and necessity might be served 
by the transfer, assignment, or disposal of the permit or 
license to a person other than the proposed transferee or 
assignee. 


Rules and Regulations of the Federal Communications 
Commission 47 Code of Federal Regulations 

§ 3.606. Channel Utilization. Table of assignments.— 
(a) The following table of Assignments contains the chan- 
nels assigned to the listed communities in the United States, 
its territories and possessions. Channels designated with 
an asterisk are assigned for use by non-commercial educa- 
tional broadcast stations only. A station on a channel iden- 
tified by a plus or minus mark is required to operate with 
its carrier frequencies offset 10 ke above or below, respec- 
tively, the normal carrier frequencies. 
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APPENDIX B 
FCC 58-295 
56404 


BEFoRE THE 
Feprera, Communications CoMMISSION 
Wasurincton 25, D. C. 


In re Applications of 
File No. BAPCT-242 


Uprze Micuican-Wiscoysty Broapcastixc Company, Inc., 
Assignor and Laxe Superior Broapcastixc CompPaxy, 
Assignee, for Assignment of Construction Permits for 
Station WJMS-TV, Ironwood, Michigan, and TV Relay 
Stations KQJ-85 and KQJ-86 


File Nos. BPTI-187 and BPTI-188 


Upper Micuican-Wisconstx Broapcastinc Company, Inc., 
for Construction Permits for Private Inter-City TV 
Relay System between Marquette and Ironwood, Michi- 


gan 
File No. BMPCT-4722 


Upper Micuican-Wisconstin Broapcastinc Company, Inc., 


for Extension of Time for Construction of WJMS-TV, 
Ironwood, Michigan 


Memorandum Opinion and Order 
By the Commission: (Commissioners Bartley and Lee not 
participating) 


1, The Commission has before it for consideration (a) 
‘*Petition for Reconsideration and Rehearing,’’ filed on 
February 7, 1958, pursuant to Section 405 of the Com- 
munications Act, Section 1.191 of the Commission’s Rules, 
and Section 10(d) of the Administrative Procedure Act 
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by Red River Broadcasting Company, directed against 
the Commission’s action of January 8, 1958, granting with- 
out hearing the above-entitled applications; (b) a joint 
opposition thereto filed on February 17, 1958, by Upper- 
Michigan- Wisconsin Broadcasting Company, Inc., and Lake 
Superior Broadcasting Company; and (c) a reply to said 
opposition filed by Red River Broadcasting Company on 
February 24, 1958. 


2. Red River Broadcasting Company is the licensee of 
Station KDAL-TV, Duluth, Minnesota. Duluth is approxi- 
mately 95 miles from Ironwood, Michigan, whose popula- 
tion totals 11,466 (1950 Census). Ironwood does not have 
a local operating television station and neither the Grade 
A or Grade B contours of Station KDAL-TV and Station 
WDMJ-TV reach the city of Ironwood. Marquette, Michi- 
gan is 130 miles from Ironwood. The above-captioned 
assignment application requests Commission consent to 
the assignment of the construction permit for Station 
WJMS-TV, Channel 12, Ironwood, Michigan, to Lake 
Superior Broadcasting Company, licensee of Station 
WDMJ-TV, Channel 6, Marquette, Michigan. In this ap- 
plication, the proposed assignee set forth that it desired 
*‘to operate Station WJMS-TV as a satellite of Station 
WDMJ-TV, Marquette, Michigan, and thereby bring the 
first program service, including network service to the 
Ironwood area ...’’ No objections to grants of the above 
applications were filed prior to the Commission’s action 
of January 8, 1958, either by petitioner or any other party. 


3. In its petition, Red River Broadcasting Company 
alleges, in substance, that the petitioner is an affiliate of 
CBS; that WJMS-TV will be an affiliate of CBS; that 
there has been no overlap of CBS television programs in 
the Ironwood area between KDAL-TV and any other 
station; that for the first time there will be overlap of 
Grade B contours of the proposed satellite and KDAL-TV; 
that this overlap will involve an area of 13.7 square miles 
in which reside 101 persons; that for the first time, KDAL- 
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TV will lose unduplicated network coverage; that the 
proposed operation will offer CBS network programs and 
adjacencies to areas and populations previously receiving 
such programs only from KDAL-TV; that the proposed 
operation will constrict the number of advertisers avail- 
able to KDAL-TV and thus affect the service rendered by 
KDAL-TV; that good reason for not raising the matter 
contained in the petition exists because petitioner was not 
aware that the proposed purchaser intended to use Channel 
12, Ironwood, as a satellite of its Marquette station; that 
if the Commission will reconsider and set aside the grant, 
the petitioner will apply for Channel 12, Ironwood, for 
use as a Satellite of KDAL-TV; and that the public interest 
is not served by relegating Channel 12 to satellite status 
of a television station so far distant when Red River is 
ready, willing and able to utilize the channel as a satellite 
of KDAL-TV initially and to rapidly convert to local 
transmission service. 


4. The petitioner further alleges that legal and policy 
questions are involved; that the matter which the petitioner 
seeks to present can be stated as follows: ‘‘ Whether or 
not the FCC should make a channel available for com- 
peting applications proposing satellite operations rather 
than approve an extension of time to construct and to 
transfer a construction permit, which construction permit 
was obtained under promises for local service, and then 
planned to be used solely for a satellite’’; that the Com- 
mission should permit competing applications for Channel 
12 at Ironwood because the basic nature of the authoriza- 
tion has been so radically changed by the action taken 
herein; that if the transferee of this bare construction 
permit were to have assumed the promises made by the 
transferor, a different situation would be presented; that 
the transferee proposes only to repeat the programs of 
a station a great distance away and as to which the resi- 
dents of Ironwood and the surrounding area have no 
community of interest; that the petitioner might have made 
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application with the Commission for Channel 12 after the 
Commission announced its policy on satellites and before 
the grant of the above application, but since the transferor 
was a local applicant who proposed local transmission 
service, the petitioner did not compete with it for a grant; 
that the greater public interest was in making a grant to 
a local owner who proposed local service; that this has now 
changed; and that although sale of a construction permit 
for expenses may be valid under Section 310(b) of the 
Communications Act, it is submitted that a transfer of 
the construction permit was not really intended because 
of the intrinsic change in the nature of the proposals 
relied upon by the Commission in granting the original 
construction permit to the transferor on November 30, 
1955. 


5. In their joint opposition to the petition, Upper Michi- 
gan-Wisconsin Broadcasting Company, Inc., and Lake 
Superior Broadcasting Company allege, in substance, that 
the petitioner lacks the requisite standing to entitle its 


pleading to consideration; that the petitioner makes no 
real showing of how its interests could conceivably be 
adversely affected by the Commission action; that it ad- 
vances no claim of electrical interference, nor does it claim 
any definitive economic injury; that petitioner’s claim of 
injury is minute and remote; that both KDAL-TV, Duluth, 
and WDMJ-TV, Marquette, are CBS network affiliates; 
that the Grade B contour of the petitioner’s station does 
not reach Ironwood; that the new satellite operation in 
Ironwood will be a low powered one, employing only 0.794 
kw; that the number of people in the Grade B overlap 
area is 101; that the petitioner will not lose these 101 
potential viewers, rather they will simply have a choice 
between two Grade B services; that the assignee, Lake 
Superior, contemplates seeking Commission consent to 
locate the transmitter from its present site at Ironwood 
to a place east of Ironwood, in which case, any possible 
Grade B overlap would be even more minute; and that 
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this is scarcely such a showing of injury as to confer stand- 
ing upon the petitioner to demand a rehearing. 


6. The opposition further sets forth that it is apparent 
that the petitioner, located in another state more than 95 
miles from the prospective satellite, has no standing to 
challenge the Commission’s actions herein; that the relief 
which the petitioner seeks is as specious as its claim of 
standing; that the relief it seeks is directly contrary to 
the Communications Act in that it asks the Commission 
to consider whether the public interest would be better 
served by having the Ironwood station operated as its 
satellite rather than that of Lake Superior; that Section 
310(b) specifically precludes the Commission from con- 
sidering whether the public interest might be served by. 
the assignment of the permit in question to a person other 
than the proposed assignee; that Upper Michigan-Wiscon- 
sin Broadcasting Company, Inc., made efforts to pick up 
network programming from the petitioner’s own station, 
KDAL-TV; that initially Red River’s President and Gen- 
eral Manager ‘‘indicated a willingness to enter into an 
agreement’’ but subsequently petitioner changed its mind; 
that assignor made unsuccessful efforts to obtain such an 
arrangement with two other stations; that following these 
failures, assignor contacted Lake Superior concerning the 
arrangement now under attack; that now, belatedly, peti- 
tioner has concluded it would like to have its programming 
telecast to the Ironwood area over Channel 12 (WJMS- 
TV) ; that the Commission is hardly a forum for the correc- 
tion of business judgments and that the public interest 
determination already made by the Commission herein may 
not be upset simply because petitioner would prefer to 
have WJMS-TV in Ironwood as its satellite; that the 
petitioner takes the position that Section 310(b) should 
not be applicable to the assignment involved herein since 
the assigned station will be used as a satellite; that the 
petitioner advances no reason why Section 310(b) should 
be inapplicable to this assignment, and it in effect con- 
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tradicts its own contention by expressing a desire to use 
Channel 12 as a satellite itself ; that the people of Iron- 
wood have never been furnished with a primary television 
service; that it is clear that a satellite operation is the 
obvious answer to Ironwood’s need for service; and that 
a satellite operation in Ironwood, broadcasting Marquette’s 
WDMJ-TV, will bring a primary programming service 
originating in Michigan to one more Michigan city. 


7. In its reply, petitioner alleges, in substance, that the 
opposition does not attack any of the factual assertions 
made by the petitioner with respect to standing; that the 
network rate for Red River and every affiliate is based, 
in large part, on unduplicated coverage; that the opposi- 
tion seeks to minimize the quantity of injury to the peti- 
tioner; that the injury, however small, gives standing to 
invite matters to the attention of the Commission affecting 
the public interest; that the petition contained no request 
to set aside the grants involved on the basis of private 
injury to Red River; that revenue for Red River is based 
upon listeners in the Ironwood area; that this goes beyond 
the Grade B contour of petitioner’s station; that the 
Nielsen survey showed that KDAL-TV has good coverage 
beyond the Grade B contour into Ironwood; that if Mr. 
Johnson (President of assignor) is leaving the scene, pure 
logic demands that the Commission select the best qualified 
applicant; that the new ‘‘arrangement’’ was to seek to get 
a grant of a completely new proposal for Lake Superior; 
that there is no valid public interest in permitting traffic 
in permits, when the recipient erases all the data in the 
permit and a blank paper results; that Red River proposes 
to apply for Channel 12 in Ironwood as a satellite; and 
that this must be done in a comparative hearing to deter- 
mine which proposal would best serve the public interest, 
convenience and necessity. 


8. Section 405 of the Communications Act provides that 
after a decision or order has been made by the Commission 
in any proceeding, any party thereto or any other ‘‘person 
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aggrieved or whose interests are adversely affected there- 
by’’ may petition for a rehearing and ‘‘it shall be lawful 
for the Commission, in its discretion, to grant such a 
rehearing if suffcient reason therefor be made to appear.’’ 
Section 1.191 provides, in pertinent part, that any person 
not a party to a proceeding desiring to file a petition for 
reconsideration or for rehearing shall state with partic- 
ularity his interests in the proceeding and show good 
reason why it was not possible for him to participate in 
the proceeding. As is indicated above, the basis alleged 
by petitioner for invoking Section 1.191 of the Rules is 
that it was not aware that the proposed purchaser intended 
to use Channel 12 at Ironwood as a satellite of its Mar- 
quette station. The facts do not support petitioner in this 
respect. The above-entitled applications for assignment 
and inter-city relay systems were filed on November 14, 
1957, and have been open to public inspection since that 
date. Thus, for almost two months prior to the grant 
herein, the petitioner had constructive notice of the pro- 
posed satellite operation. Further, the above-entitled ap- 
plication for extension of time to complete construction 
was filed on June 5, 1957. In that application, the assignor 
stated, among other things, ‘‘Under date of May 15, 1957, 
we entered into a contract with Lake Superior Broad- 
casting Company of Marquette, Michigan, copy of which 
is hereto attached, proposing the sale of our construction 
permit to it.’’ Clearly, on the basis of these facts, peti- 
tioner’s excuse for prior non-action falls lamely by the 
wayside. 


9. In order to have standing under Section 405, peti- 
tioner is required to show that it is a person ‘‘aggrieved 
or whose interests are adversely affected’? by the Com- 
mission’s grants. It is well established that the test pro- 
vided by the Sanders case (FCC v. Sanders Bros., 309 
U.S. 470) is one of direct and immediate competitive injury 
which gives ‘‘standing’’ without reaching the level of a 
legal right. The injury complained of must be reasonably 
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certain and definite, and not nominal or speculative. Na- 
tional Broadcasting Co. (KOA) v. FCC, 132 F. 2d 545; 
aff’d 319 U.S. 239. In that case the Court of Appeals 
stated at page 548: 


‘‘Presumably by the decision in the Sanders case the 
Supreme Court intended that the financial injury must 
be something more than nominal or highly speculative. 
It seems not unreasonable to read the opinion as re- 
quiring by implications that there be probable injury 
of a substantial character.’’ 


10. We have considered very carefully the allegations 
set forth in the petition and we are of the opinion that 
the petitioner has failed to satisfy the requirements of 
Section 405 of the Act. The petition contains no allegation 
or showing that economic injury to the petitioner will 
result from the instant grant; there is no showing that 
the grant will cause or result in electrical interference 
since there has been no showing that conditions with re- 
spect thereto will be affected by the assignment; nor is 
there any showing of any other possible aggrievement or 
adverse effect upon the petitioner from the grant of the 
assignment application. The petition states, in effect, that 
the petitioner is an affiliate of CBS; that the proposed 
station will be an affiliate of CBS; that there will be an 
overlap of the Grade B contours of the proposed satellite 
and the petitioner’s station; that the petitioner will lose un- 
duplicated network coverage; and that their network rate 
is based ‘‘in large part, on unduplicated coverage.’? The 
implication of petitioner’s contention is that as a result of 
the Commission’s grants, it will economically be injured 
because 101 persons now residing in an area of 13.7 square 
miles within its Grade B contour may be in a position for 
the first time to receive programs originating in Marquette. 
It is not sufficient to show that the petitioner’s station is 
in competition with the applicant; it must be shown that 
the Commission’s grants have, by increasing the existing 
competition or in some other manner, adversely affected 
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the petitioner’s interests. In re Application of J. R. 
Meachem, 12 Pike and Fischer RR 1427; In re Time, In- 
corporated and Wayne Coy, 15 Pike and Fischer RR 281. 
The competition complained of here, if it does exist, ap- 
pears to be nominal and intangible. We are unable to find, 
therefore, that petitioner has established standing to peti- 
tion for reconsideration under Section 405 of the Act. In 
reaching the above conclusions, we have not overlooked 
the decision of the U. S. Court of Appeals for the District 
of Columbia in the case of Metropolitan Television Com- 
pany v. United States of America, 12 Pike and Fischer 
RR 2001. In that case, standing was established by Metro- 
politan Television Company in a protest in which it alleged, 
among other things, that it is licensee of Station KOA, 
Denver, Colorado; that Alvarado Broadcasting Company 
is licensee of Station KOAT, 330 miles away in Albuquer- 
que, New Mexico; that KOAT’s proposed operation will 
cause interference within KOA’s primary and secondary 
service areas, though outside KOA’s normally protected 
contour; and, that the interference will be substantial, 
involving an area of 2,000 square miles with a population 
of 16,593 within KOA’s primary service and an area of 
1,238 square miles with a population of 149,202 within 
KOA/’s secondary service. This is a far cry from the al- 
legations in the instant case where no interference is 
claimed and where only 101 persons residing in an area 
of 13.7 square miles within the Grade B contour of the 
petitioner’s station will receive programs originating in 
Marquette. 


11. Despite petitioner’s failure to establish standing, we 
have given careful consideration to the objections raised 
by it with respect to the Commission’s grants and have 
concluded that they are without substance. In its applica- 
tion for extension of completion date, the assignor sub- 
mitted the following showing in support thereof: 


‘‘Since the grant of the construction permit for 
Channel 12 at Ironwood, Michigan, I have worked 
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steadily on the matter of securing a network affiliation 
and getting competent personnel to operate the pro- 
posed station. 


‘*The problems confronting the permittee in operat- 
ing a local television station in Ironwood are such that 
we believe it is in the public interest to assign our 
construction permit to someone who is experienced in 
television operation and who will bring television 
service to Ironwood. 


‘‘Under date of May 15, 1957, we entered into a 
contract with Lake Superior Broadcasting Company 
of Marquette, Michigan copy of which is hereto at- 
tached, proposing the sale of our construction permit 
to it. 


“It is our considered opinion that this is the only 
feasible means of bringing television service to the 
Ironwood, Michigan area, and we respectfully request 


the Commission to extend our construction permit for 
& period of time after July 1, 1957 sufficient to permit 
the Commission to consider an application for the 
assignment of our construction permit to Lake 
Superior Broadcasting Company, which will be filed 
as soon as it can be readied for filing.’’ 


In the assignment application, it was shown that there 
was no operating television station in the city of Ironwood 
and that said city was not receiving a Grade A or Grade 
B signal from any television station. These were factors 
of major significance in prior. Commission grants of satel- 
lite operations. The Commission concluded that television 
service to Ironwood would result from a grant of the above 
applications and would be in the public interest. In these 
circumstances, the grant of the inter-city relay system was 
clearly warranted and was consistent with Commission 


policy. 





33 


12. As to petitioner’s claim that the public interest is 
not served by relegating Channel 12 to satellite status of 
a television station so far away when Red River is ready, 
willing and able to utilize the channel as a satellite of 
KDAL-TV, it is clear that this proposal cannot be enter- 
tained in light of the provisions of Section 310(b) of the 
Communications Act which provides, among other things, 
that in acting on an application, the Commission may not 
consider whether the public interest, convenience and neces- 
sity might be served by the transfer, assignment or dis- 
posal of the permit or license to a person other than the 
proposed transferee or assignee. Similarly, the petitioner’s 
allegation that the public interest is not served by allowing 
a ‘‘traffic in permits’’ is unsubstantiated by facts. We 
conclude, therefore, that the petition fails to show that the 
grants complained of were improper or otherwise not in 
the public interest. 


13. The instant petition alleges also that it is filed under 
Section 10(d) of the Administrative Procedure Act. This 


section provides for interim relief pending judicial review. 
That section is inapplicable in this case on the basis of 
the facts which presently pertain. 


14. In light of the above, the Petition for Reconsidera- 
tion and Rehearing filed herein by Red River Broadcasting 
Company IS DISMISSED. 


FreperaL CoMMUNICATIONS ComMISSION 
Mary Jane Morris 
Secretary 
Adopted: April 2, 1958 
Released: April 8, 1958 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this case were agréed upon 


by the parties in a prehearing stipulation approved by 


this Court on June 18, 1958, and are correctly stated by 


appellant. It should be noted, however, that the parties 
expressly stated in the prehearing stipulation that they 
did not concede the correctness of any legal or factual 


premises implicit in the formulation of those questions. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,458 


RED RIVER BROADCASTING COMPANY, INC., Appellant 


FEDERAL COMMUNICATIONS COMMISSION, Appellee 
LAKE SUPERIOR BROADCASTING COMPANY, INC., Intervenor 


ON APPEAL FROM AN ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Since the statement of the case in appellant‘s brief 

is somewhat argumentative and incomplete, a fuller jstate- 

ment may be of assistance to the Court. 
In November 1955, Upper Michigan-Wisconsin Broad- 

casting Company (Upper Michigan) was granted a permit to 
construct a commercial television station to sierete on 


Channel 12, Ironwood, Michigan, a city of approximately 


11,000 population, which had no local aati television 
1 | 


service from any other city (R. 120). 


1 /Grade A and Grade B service areas are defined in the 


Commission's Sixth Report and Order of 1952, 17 Fed. Reg. 
3905, 3015 (1952). See Clarksburg Publishing Co. v. 


Federal Communications Commission, 96 U.S. App. D.C. at 
215-216, 225 F.2d at 515-516. 
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The application had proposed a conventional type of local 
operation, with studios in Ironwood for origination of 
local programs. Several extensions of time to construct 
were obtained, but the permittee decided that the fi- 
nancial prospects of the proposed station were too poor 
to justify construction (R. 3). On May 15, 1957 the 
permittee entered into a contract to transfer its permit 
to intervenor Lake Superior Broadcasting Co., Inc. (Lake 
Superior), together with land which had been purchased 
as a site for the proposed station, for $10,000 (R. 37). 
Thereupon, on November 14, 1957 an application was filed 
for Commission consent to the transfer of ownership — 
(R. 1) along with another application for extension of 
time to construct. Lake Superior, which owns and 


operates Station WDMJ-TV, Marquette, Michigan, 130 miles 


east of Ironwood, Proposed.to transmit its Marquette 


programs to the Ironwood station for rebroadcast, thus 
operating the Ironwood station as a "satellite". For 
this purpose an application was also filed with the 
Commission for permission to erect a microwave relay 
system to carry the programs of WDMJ-TV to Ironwood 
(R. 50). On January 8, 1958 the Commission, in the ab- 
sence of any objection, granted these applications (R. 
82-83). 

On February 7, 1958 appellant, Red River Broadcast- 


ing Co., Inc. (Red River) licensee of television Station 





a. 


KDAL-TV, Duluth, Minnesota, 95 miles west of Ironwood, 
petitioned for reconsideration under Section 405 of 
the Communications Act, 47 U.S.C. g 405, alleging that 
it was adversely affected by the Commission's grant of 
the Upper Michigan-Lake Superior transfer application 

because the Grade B contour of its television station, 
would overlap that of the proposed Ironwood station in 
an area of 13.7 square miles in which 101 people live 

(R. 95). Red River also asserted that since both it 
and the Ironwood satellite would be CBS affiliates |its 
hitherto unduplicated programming would be duplicated 

in the overlap area thus constricting the number of 
its available advertisers and affecting its service 
(R. 120). Red River asserted on the merits that the 
grant of the transfer application was contrary to law 
because the changed nature in the operation of the 
Ironwood station (from a station proposing some local 
program origination to a purely satellite operation) 
constituted a complete deviation from the plans of the 
original permittee. Under these circumstances, it was 
contended, assignment of the permit was improper, the 

permit should have been surrendered, and the channel 
thrown open for competing applications from intervenor 


and anyone else (including appellant) who wanted to 


operate the Ironwood station as a satellite. Red River 
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contended that if it had been given the opportunity, it 


could have demonstrated its comparative superiority since 


it would have been willing to operate the Ironwood Station 


initially as a satellite but rapidly convert it to local 
transmission service (R. 97). 

Intervenor and Upper Michigan jointly opposed the pe- 
tition for reconsideration (R. 104), arguing that appellant 
lacked standing to seek reconsideration because the 101 
people in the overlap area would not be deprived of appel- 
lant’s broadcasts; by any electrical interference as a 
result of the grant but, on the contrary, would have another 
station to choose from, and that this showing of an ex- 
tremely small number of appellant's viewers who would secure 
a second service did not constitute a sufficient showing 
of aggrievement. 

The opposition further stated that for the first time 
as a result of the grants the people of Ironwood, Michigan 
would have a primary television service (R. 105); that 
there was a far greater community of interest between 
Marquette and Ironwood, Michigan than Duluth, Minnesota and 
Ironwood (R. 112); that the United States District Court, 
and all federal and state government agencies affecting 
Ironwood are located either in Marquette or Escanaba, 
Michigan, 66 miles southeast of Marquette with none of 


those agencies located to the west of Ironwood in the 
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‘direction of Duluth (R. 112). Upper Michigan oad | 
Superior supported their opposition to the petitio 
rehearing with an affidavit of the president of th 
assignor, Upper Michigan, which related in detail 
the agreement to assign the Ironwood construction 
permit was entered into only after he had made sus- 
tained but unsuccessful efforts to obtain permission 
to pick up the network programming essential to any 
successful operation from other stations including 
appellant’s (R. 107-108, 110-112). 

On April 8, 1958 the Commission released its 
memorandum opinion and order dismissing the petition 
for rehearing (R. 119-125). The Commission found that 
Red River lacked standing to petition for rehearing 
under Section 405 since it failed to show that it was 
adversely affected by the fact that 101 persons ina 
13 square mile area within the Grade B service ares 


of its station would also be able to receive a second 


service from the Ironwood satellite. The prospective 


competition from Ironwood the Commission found to be 
“nominal and intangible” and insufficient to confer 
Standing (R. 123). Nevertheless, the Commission con- 
sidered Red River's arguments on the merits and found 


them to be without substance (RR. 124). 
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The Commission pointed out that in its application for 
an extension of time in which to complete construction, the 
assignor, Upper Michigan, related its unsuccessful efforts 
to obtain a network affiliation and competent personnel to 
operate its proposed television station and its conclusion 
that the only feasible means of bringing television 
service to Ironwood would be by Lake Superior's satellite 
operation (R. 124}. The Commission also noted that a 
lack of any local television service as well as the fact 
that a community was not receiving a Grade A or Grade B 
service from any television station(all of which were 
present here)were major factors in prior Commission grants 
of authority to operate stations in other communities on 
a satellite basis. In these circumstances, the Commis- 
Sion concluded that the grant of the assignment, inter- 
city relay, and extension of construction time applica- 
tions would bring television service to Ironwood and 
would clearly be in the public interest and consistent 
with prior Commission policy (R. 124). Red River's con- 
tention that the public interest would not be served by 
allowing the Ironwood station to become a satellite of 
intervenor’s Marquette station without considering whether 
the public might not be better served if it were to be 


a satellite of Red River's Duluth station, was held to be 


barred by Section 310(b) of the Communications Act, 47 
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U.S.C. § 310(b). This section provides that in considering 
an application for the transfer, assignment, or disposal of 
a permit or license the Commission may not consider whether 
the public interest might be served by the transfer, assign- 


ment or disposal of the permit or license to a person other 


than the proposed transferee or assignee. An allegation 


that Upper Michigan was trafficking in licenses was also 


found to be without foundation. Red River filed its 


Notice of Appeal on May 2, 1958. 
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SUMMARY OF ARGUMENT 


I. 


Appellant Red River was not aggrieved not adversely 
affected by the assignment of the Ironwood construction 
permit to intervenor for satellite operation and has no 
Standing to appeal under Section 402(b)(6) of the Com- 
munications Act. It is well settled that in order to 
have standing to appeal or petition for rehearing under 
the Communications Act, the person must suffer probable 
injury of a substantial character. But there is no 


such injury here. Red River‘s station serves Duluth, 


Minnesota, whose metropolitan area comprises 272,100 


persons. It claims standing because the Ironwood satel- 
lite will be affiliated with the same network with which 
Red River is affiliated - CBS - and that there will be 
an overlap (but not electrical interference) of the Grade 
B contours of those stations to the extent that 101 
persons in a small: area between Ironwood and Duluth will 
be afforded a choice of either tuning in Red River's 
station or the Ironwood station. Such an impact as this, 
particularly in view of the size of the Duluth market is 
Se minimis and insufficient to confer standing. 
Appellant's other argument (which it never made to 
the Commission) is'that the assignment of the permit de- 


prived it of a chance to apply for the channel. In the 
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seven weeks in which the applications were pending: before 
the Commission, however, appellant never sought to| exercise 
this alleged right despite the fact that public notice of 
their pendency was given by the Commission, but csuaue to 


attack the grants only after they were made by the Com 
mission. Apart from the question of whether any such ap- 
plication could have been considered in view of the language 
of Section 310(b) of the Act, clearly Red River cah not 
now Claim standing because of any alleged deprivation of 
rights to compete for the channel when it never sought to 
do so prior to the grants. See KFAB Broadcasting Co. Ve 
Federal Communications Commission, 85 U.S. App. D.C. 160, 
177 F.2d 40 (1949). | 
II. 


A. 


Red River's contention that the Commission violated 


its own Table of Allocations (47 O.F.R. § 3.606) by al- 
lowing a satellite operation on the Ironwood channel was 
never raised before the Commission and cannot be reised here 
now (47 U.S.C. § 405). Im any event, the argument |is 
clearly incorrect since the Table of Allocations does not 
purport to specify the particular type of commercial 
Station which may operate on a particular channel.| Accord- 
ingly, the Commission is free to follow any reasonable 


policy with respect to the efficient use of those channels 
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within the framework of the Table, 


The Commission was correct in concluding that, be- 
cause of the remoteness and small size of Ironwood, an 
inadequate economic basis existed for regular television 
service there and that the only feasible means for bring- 
ing any service promptly to Ironwood would be through 
the authorization of a satellite. 

B. 

Red River's argument that the assignorof the construc- 
tion permit for the Ironwood channel should have been re- 
quired to surrender its permit in order to allow the 
assignee to compete for the channel with appellant is 
contrary to Section 310(b) of the Communications Act 
(47 U.S.C. $ 310(b)) which specifically prohibits the 
Commission from determining that the public interest 


would be better served by the assignment of the permit 


to a party other than the assignee selected by the as- 


Signor. This does not mean that any proposed assignment 
must be approved by the Commission. On the contrary, if 
it should find that the type of operation proposed by the 
assignee would not be in the public interest it need not 
approve the assignment. In this case, however, the 
Commission properly found the satellite proposal of the 


transferee to be reasonable, and in the public interest 





ae 


in the light of all of the information before it at the 


time it approved the assignment. 
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ARGUMENT 
APPELLANT LACKED STANDING TO SEEK RECONSIDERATION 
OF THE COMMISSION'S ACTIONS, AND LACKS STANDING 
TO APPEAL TO THIS COURT 
The Commission found that appellant lacked Standing to 
seek reconsideration of its actions granting consent to 
the assignment of construction permit, extending time for 
completion of construction, and authorizing a private inter- 
city relay system to carry the programs of WDMJ-TV to the 
Ironwood station. The Commission nevertheless considered 
appellant’s contentions on their merits and found them with- 
out merit (R. 124). But, even if the Commission erred in 
this respect, (and we shall show below it did not) the Conm- 
mission was correct in concluding that Red River was not 
aggrieved or adversely affected by the Commission's grant 
within the meaning of Section 402(b)(6) of the Communications 
Act, upon which it must relay for standing to appeal here. 
A party has standing to seek reconsideration of a 
Commission action granting an application or to appeal from 
that action only if aggrieved or adversely affected thereby 


(Communications Act, Sections 405 and 402(b)(6) (47 U.S.C. 


§§ 405 and 402(b)(6)). Red River's claim of aggrievement 


fails to meet the test set out in National Broadcasting Co. 
(KOA) v. Federal Communications Commission, 76 App. D.C. 238, 


132 F.2d 545; aff'd. 319 U.S. 239, namely, that the injury 


must be “more than nominal” 
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and must be “probable injury of a substantial character.” 
See also Philco Corp. v. Federal Communications Commission 
U.S. App. D.C. ____, 257 F.2d 656 (1958). | 
Appellant’s claim of standing before the Commission 
was limited to the economic injury allegedly caused its 
Duluth station as a result of the 13.7 square mile |over- 
lap in the Grade B contours of its station and the proposed 
Ironwood satellite, both of which would be affiliates of 
the Columbia Broadcasting system (R. 96-97). No electrical 
interference was involved but it was suggested, without 
any supporting evidence, whatsoever, that the fact that 


101 people living within this area would have a choice 





of services and particularly a choice of CBS programs 
would somehow effect appellant adversely. The Commission, 


pointing out (R. 123-124) the great factual difference be- 


tween this case and the case of Metropolitan Television 


Company v. Federal Communications Commission 95 U.S. 
App. D.C. 326, 221 F.2d 879 (1955) which is the omly de- 


cided dad ay aaa even remotely could be relied upon by 
2 


=_ | 
appellant, quite properly disposed of this contention as 


2 /The Metropolitan case held that a radio station (KOA) was 
aggrieved and adversely affected (and therefore had standing 
to protest under Section 309(c) of the Communications Act 

(47 U.S.C. ¢ 309(c)) by the grant of a comstruction permit 
for another radio station which would cause interference to 
KOA's station to the extent that 16,593 persons in ia 2,000 
square mile area within KOA*s primary service area and 
149,202 persons in a 1,238 square mile secondary service area 
would not receive KOA‘s service. 








patently inadequate. 

In its brief on appeal, however, appellant does not 
primarily rely on this claim of standing which includes 
the contention that "as long as there is some injury, 


however small, it serves to give appellant status....". 


(Br. p. 18}. (This se dw clearly cannot be squared 
3 


with the cases cited supra.) Instead, it rests its 
standing argument on a substantially new contention 
never argued to the Commission. This is a contention 


that it was aggrieved by the grants because they de- 


3 7appellant also! makes a wholly unsupported argument (Brief, 
p. 18) not previously made to the Commission, that ad- 


vertisers from time to time have had to. choose between 
the Duluth and Marquette -markets in situations where 
carrying both markets (despite the lack of overlap) 
would not serve their interests. The additionat 
coverage provided by the Ironwood satellite, accord- 
ing to Red River, would enhance the intervenor's 
chances of winning out in such competition. But this 
last minute grasping for straws does not substantially 
aid its showing. For there is no reason to assume 
that appellant in serving the Duluth market, which 
comprises 272,100 people in the Duluth-Superior Metro- 
politan area alone, has any real reason to fear any 
tenuous competitive advantage which might accrue to 
intervenor by the addition of approximately 12,000 
people who would be served by the Ironwood station 

to the 18,400 people already served by intervenor 

in the Marquette area. 
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prived it of its chance to apply for and compete for the 
Ironwood channel (App. Br. 15-17). The trouble with this 
argument, aside from the fact that it was never presented 
to the Commission, (See Communications Act, Sectidn 405, 
47 U.S.C. $ 405), is that appellant never even So much as 
asserted its interest in applying for the channel until 
after the challenged grants had been made to intervenor. 
If there is one rule which this Court has established 


beyond doubt it is that before a party can claim standing 





to appeal on grounds its rights to a comparative hearing 


for facilities have been improperly denied to him within 


the meaning of Ashbacker Radio Corp. v. Federal Communi- 
Cations Commission, 326 U.S. 327, it is that he must at 
least have tendered an application for filing before the 
grant which allegedly deprived it of its comparative 
rights. See KFAB Broadcasting Corp, v. Federal Communica~ 
tions Commission, 85 U.S. App. D.C. 160, 177 F.2d 40; 


Community Telecasting Co. v. Federal Communications Com— 
mission, U.S. App. D.C. » 225 F.2d 891; United 


Detroit Theatres Corp. v. Federal Communications Commis- 


sion, 85 U.S. App. D.C. 239, cf. Seehtnn 1eséhib) io the 


Commission's Rules, 47 C.F.R. §.1.361(b). In the present 


4 /Seetion 1.361(b) provides that the Commission will not 


consider any other application as being mutually exclusive 


(cont ‘d) 
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case the assignment and other applications were on file, 


and public notice given RsCreOte (Fes seven weeks before 
/ 


they were acted upon by the Commission, without any sug- 
gestion by appellant that, given the chance, it would 
have applied for a station in Ironwood itself. Thus, 
without considering the question presented on the merits . 
of this appeal of whether under the circumstances of this 
case a timely filed application by appellant could be 
given consideration in view of the provisions of Section 
310(b) of the Act, it is clear that appellant has no 
standing to appeal as a would-be applicant unjustly de- 


prived of his comparative rights. 


4 /Ccont'd) with one which is before it for consideration 


unless it is substantially complete and filed not later 
than the close of business on the day preceding the day 
upon which the Commission acts upon that first application. 


5_/Appellant in a footnote at page 16 of its brief argues 
it did not sleep on its “rights” since it would be un- 
reasonable to assume the filing of the applications put 
it on constructive notice of the nature of the case. 

But both the tendering and acceptance for filing of these 
applications were the subject of the same type of public 
notice as appellant had of their eventual grant on Janu- 
ary 8, 1958. (Compare Federal Communications Commission 
Public Notice No. 5649, of November 18, 1957 with Federal 
Communications Commission Public Notice No. 3139 of Janu- 
ary 8, 1958.) 
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THE COMMISSION PROPERLY FOUND THAT ON ITS 
MERITS APPELLANT'S PETITION FOR RECONSI- 
DERATION DID NOT SHOW THAT THE GRANTS TO 
INTERVENOR WERE CONTRARY TO THE PUBLIC 
INTEREST | e 


On the merits, appellant raises two principal questions, 








whether the authorization of intervenor to operate on a 
Satellite basis in Ironwood was consistent with Sect ion 
3.606 of the Commission's Rules (47 C.F.R. § 3.606) and 
whether, assuming it was otherwise lawful, such authorize- 
tion of satellite operation could be made by transfer of a 
permit which had been originally granted upon a Sicpoeal 
looking foward a full local programming operation. Both 
of these questions, as we shall Show, must be resolved 


adversely to appellant. 





A. The Commission's Authorization for The Use Of 
The Channel At Ironwood As A Satellite Is In 


No Way Contrary To The Table Of Allocations 
In its brief on appeal, Red River contends that the 


Commission violated Section 3.606 of its own rules, (47 


6 7Appellant also makes the baseless charge that this trans—- 


fer amounted to “trafficking” in a permit (Brief, p. 14). 
The record clearly demonstrates the falsity of this icharge. 
The sum paid by intervenor for the permit it acquired was 
$10,000 (R. 4). This did not involve any profit for the 
assignor, Upper Michigan. On the contrary, it fell slightly 
short of covering assignor's itemized out-of-pocket expenses 
of $5493.51, plus a value of $5000 assigned to land trans- 
ferred with the permit which had been bought for a trans- 
mitter site (R. 45-6). Appellant's brief does not attack 
the value assigned to the land or the correctness of, the 
itemization of expenses incurred. Under the circumstances, 
a payment covering only value for real property transferred 
Plus recompense for expenses cannot reasonably be considered 
trafficking. It is not clear why appellant thinks that Upper 
Michigan was required by law to sustain a greater loss than 
it did on its permit. 
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C.8.R. ¢ 3.606) by allowing a television satellite Station 
to be operated on the channel allocated to Ironwood, rather 
than a station which would originate some programming of 
its own. But Red River never argued this contention before 
the Commission, and, consequently, is barred on jurisdic-— 
tional grounds from raising this point before the Court by 
Section 405 of the Communications Act (47 U.S.C. g§ 405). 


Southwestern Publishing Co. v. Federal Communications 


Commission, 100 U.S. App. D.C. 251, 243 F.2d 829 (1957); 
Albertson v. Federal Communications Commission, 100 U.S. 
App. D.C. 103, 243 F.2d 209 (1957), 

Even aside from this jurisdictional defect, it is clear 


that Red River’s argument is without substance. Section 


3.606 of the Rules allocates tetevision channels through- 


out the United States, its territories and possessions on 
a city-by-city basis. Some of those channels are reserved 
for non-commercial educational rather than commercial use; 
(See Section 3.606(a), 47 C.F.R. § 3.606(a), of the Rules) 
but there is no requirement that/particular type of opera- 
tion or that a “satellite” station cannot operate on any 
of the allocated channels. That the Commission may as a 
matter of policy, have refrained from authorizing any 
Satellite television operations prior to 1954 (which it 
bas subsequently modified in the light of changed condi- 


tions demonstrating that some areas would otherwise re- . 
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ceive no adequate service) does not mean that the Com- 
mission must amend Section 3.606 since the allocation 


rule itself is broad enough to encompass both policies. 





The Commission‘s power to change its policy on a case- 
by-case basis is well established. See Federal Coe 
munications Commission v. WOKO, 329 U.S. 223 (1946); 
Pinellas Broadcasting Co. v. Federal Communications 
Commission, 97 U.S. App. D.C. 236, 230 F.2d 204 (1956); 
cert. denied 350 U.S. 1007. | 
The only other basis Red River could have for 
tending that Section 3.606 has been violated is t 


this would not be a bona fide Ironwood station si 


its parent station would be located in Marquette, 


| 
| 
| 
| 
| 
| 


Michigan. But appellant presumes that a station jcan- 
not be an Ironwood station in reality unless it has 
studios there for originating programs. This does not 
follow. Intervenor’s proposed station will be an 
Ironwood station in that it will have its transmit- 
ter there and will serve the people of the Ironwood 
area. Of course the station would better serve the 
needs and interests of the people of the Ironwood 
area if it had studios there for the local origination 
of programs. But the former permittee found that it 

was impossible to obtain enough support from advérti- 
sers to operate a regular station in that city of appro- 
ximately 11,000 people. This is not surprising in the 


light of estimates which indicate that a station /must 


reach at least 
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22,000 households in order to be able to operate profita- 


i The county in which Ironwood is located has a popu- 
lation of only 27,000 (8300 households). 

A permit for the Ironwood channel has been outstand- 
ing for three years, but no station has yet been erected 
because of the poor financial prospects of a purely local 
Tronwood station. Under these circumstances the Commis- 
Sion was justified in finding that service to Ironwood 
could be realized in the foreseeable future only by 
authorizing operation of the Ironwood station as a satel- 
lite. Since it would still be an Ironwood station, this 
action was not contrary to Rule 3.606. 

The fact that the Commission saw fit to issue a 
public notice (not a rule change) when it originally de- 
cided to accept applications for operation of UHF stations 
as satellites as a general policy does not mean, as appel- 


lant contends (Brief, page 9), that Commission action 


in 
authorizing operation of VHF stations/a few instances as 


Satellites is without proper authority. (This is admitted- 
ly not the first instance.) There was no requirement that 
the Commission issue a public notice covering this situ- 
ation in either the UHF or VHF band. And as Red River 


7/Comments of Columbia Broadcasting System, December 14, 
1955, Federal Communications Commission Docket 11532. 
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admits in its brief (p. 9) the subsequent determination 
of this Commission to authorize VHF satellites in ‘extra- 
ordinary circumstances where initial service could only 


thus be provided was the subject of published actions 


at least four years prior to the grant involved here. 


See Forest Capital Broadcasting Co. 11 Pike & Fischer, 


R.R., 514,(1954); Hawaiian Broadcasting System, Ine. 
1l Pike & Fischer, R.R. 973 (1955). 


B. The Commission Properly Rejected Appellant‘s 
Argument That Section 310(b) Was Inapplicable 


In View Of The Assignee*s Plans To Operate 
The Station As a Satellite. 





Appellant*s principal argument on the getateherere 


ithe 


the Commission, repeated here, is that in view of | 
shift in type of proposed operation from a station with 
local studios and local programming to one operating at 


least initially purely as a satellite, an application for 





assignment of permit pursuant to the provisions of Sec- 
tion 310(b) of the Act (47 U.S.C. § 310(b) was improper. 
Instead, it contends that the Commission should have 
required the assignor to turn in its permit, and Have 
required the assignee to apply for a new permit in ac- 
cordance with the provisions of Section 308 of the Act 
(47 U.S.C. g 308). Such a procedure, it is suggested 


would have benefitted the public of the Ironwood area 


by permitting other applications to be filed (including 


one which appellant states he would have tendered), 
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which would perhaps secure a more comprehensive or earlier 
local service. 
Appellant never really articulates its theory as to 


why Section 310(b) of the Act is not applicable; it relys 


instead, primarily upon a equitable argument that it 
8 


Should not be applicable. It appears to be its view, 
however, that a permit or license can only be transferred 
or assigned in accordance with the procedures established 
by Section 310(b) of the Act, where the transferee or 
assignee proposes to operate in substantially the same 
manner as the transferor-assignor, and where the new 
party’s qualifications are at least as good as those of 
his predecessor. A strong argument might very well be 
made out that this should be the éase, or that at least 
other parties with superior qualifications or plans 
should be entitled to consideration. (See St. Louis 
Amusement Co. v. Federal Communications Commission, U.S. 
App. D.C. _, 259 F.2d 202(1958)3 cert. denied 79 S. Ct. 
154). But the language of the Act and its legislative his- 


tory do not permit any such construction. 


g /While we need not speculate on the merits of this argu- 
ment, for the reasons set forth in the body of this brief, 
it can be stated that the long suffering population of the 
Ironwood area would have encountered still further delays 
in serving their first television service had the compara- 
tive hearing contemplated by their self-proclaimed pro- 
tectors been required. 








== 
Section 310(b) of the Act imposes no limitations upon 
the circumstances under which a permittee may apply|to the 
Commission to assign its permit to a party selected) by that 
permittee. In such case the Commission is required: to pass 
upon the application before it and to consider whether 
grant of the application, as presented, will serve the 
public interest, convenience and necessity. Moreover, by 
amendment in 1952, 48 Stat. 1086, Congress acted to’ pre- 
clude just such action thréwing the channel open to! other 
interested parties as appellant here suggests, by ex- 
pressly providing in pertinent part: 
{T/n acting thereon the Commission may not con- 
sider whether the public interest, convenience 
and necessity might be served by the transfer, 
assignment, or disposal of the permit or li- | 
cense to a person other than the proposed trans- 
feree or assignee. 


The legislative history of this amendment, shows beyond 


dispute that Congress intended thereby to foreclose: the 


Commission from paoere procedures which it had pre- 
9 | 


viously followed and which are of the very type suggested 
by the appellant here. See S. Rep. No. 44, 82d Gong., 
lst Sess. 8-9, (1951); H. R. Rep. No. 1750, 82d Cong., 

2d Sess. 12, (1952). It obviously would be an improper 
evasion of the express Congressional mandate were t 


9 /See Powel Crosley, Jr. (The “AVCO Case"), 11 F.C 
(1945). 
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Commission to have attempted to circumvent the plain 


language of Section 310(b) by limiting, by rule or in 
individual cases, the types of situation in which 
transfer or assignment applications could be filed or 
processed under Section 310(b). 

This, of course, does not mean that because an 
assignment or transfer application is filed it must be 
granted no matter what the nature of the new party's 
qualifications or proposals as contrasted with those 
of the existing permittee or licensee. Thus to take an 
obvious situation, a proposed assignment would not be in 
the public interest if it would leave the assignee in 
violation of the Commission's multiple ownership rules. 
Cf. United States v. Storer: Broadcasting Co, 351 U.S. 
192 (1956). And specifically we do not intend to sug- 
gest that the Commission would have been obligated to 
grant the assignment or, in fact that it would have 

“granted it if it could not find upon the basis of all 


the evidence before it at the time, that the assignee'‘s 


proposed satellite type sa heats would be reason- 


able under the circumstances. 


10/Nor would the Commission have been obliged or likely to 


haye approved the assignment if there was any substantial 

evidence indicating that there was any prearranged agree- 

ment or understanding between the assignor and assignee 

at the time the former ceca its permit for a full 
cont ‘d 
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But in view of the showing made by the assignor of its 
persistent hut: unsuccessful efforts to establish a 
local station in Ironwood with a more comprehensive. 
local programming policy, the fact that the Ironwood 


area was without any television service, and the 





complete absence of any indication that this condition 
would be improved unless the proposed grant were ap- 
proved, it clearly was reasonable for the CcunvesSou 
to approve the assignment here as consistent with the 
public interest. Appellant's silence during the long 
period the applications were pending before the Com- 


mission only emphasizes this reasonableness. 


CONCLUSION 


For the foregoing reasons this case should be | 





10/ (cont'd) fledged local station to subsequently anes 
ir to intervenor for operation as a satellite. But! the 
appellant's implications that this might have been the 
case are not only unsupported but completely inconsistent 
with the sworn and unchallenged statements of the assignor 
to the contrary (RB. 3, 110-111). 





| 
| 
| 
| 
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dismissed, or in the alternative, the order of the Federal 
Communications Commission appealed from should be affirmed. 


Respectfully submitted, 


JOHN L. FITZGERALD 
General Counsel 


RICHARD A. SOLOMON 
Assistant General Counsel 


JOHN J. O'MALLEY, JR. 
Counsel 
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HOGAN & HARTSON 


(Colorado Building 
Washington 5, D. C. 


November 14, 1957 
Miss Mary Jane Morris, 
The Secretary, 


Federal Communications ‘Commission, 
Washington 25, D. C. 


Dear Miss Morris: 


Enclosed herewith is an application for the ‘assignment 
of construction permit of Television Station WJMS-TV, 


Ironwood, Michigan, from the permittee, Upper Michigan- 
Wisconsin Broadcasting Company, as assignor, to Lake 
Superior Broadcasting Company as assignee. 


The Commission’s attention is invited to Exhibit A en- 
closed in the instant application, which defines certain 
conditions incident to the assignment as between the par- 
ties. Therein, the assignment is contingent upon the Com- 
mission’s ‘granting of an authorization to the assignee for 
the operation of Station WJMS-TV as a satellite station 
in order to derive the program service from assignee’s 
station WDMJ-TV in Marquette, Michigan. Secondly, the 
assignment is contingent upon the Commission’s author- 
izing to the assignee.a-private intercity TV relay system, in 
order to connect Station WJMS-TV with Station WDMJ- 
TV. Applications for the intercity relay system are filed 
concurrently herewith by the assignee, Lake Superior 
Broadcasting Company. 
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If any further information is desired with respect to the 
instant application, please advise the undersigned: 


Respectfully, 


D. F. Prarsce 
By D. F. Prince 
Attorney for Upper-Michigan- 
Wisconsin Broadcasting 
Company, Assignor 


Hocan & Harrson 
By Corwin R. Lockwood 
Attorneys for Lake Superwr 
Broadcasting Company, 
Assignee. 


FCC Form 314 
July 1954 
Section I 
Form Approved 
Budget Bureau No. 52-R027.10 


UNITED STATES OF AMERICA 


FEDERAL COMMUNICATION COMMISSION 


Application for Consent to Assignment of Radio Broadcast 
Station Construction Permit or License 


GENERAL INSTRUCTIONS 


A. This form is to be used in all cases when applying 
for Authority for Assignment of a Radio Broadcast Station 
Construction Permit or License. It consists of two parts 
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which are to be completed by the Assignor and the As- 
signee, respectively. 


B. The assignor’s part consist of pages 1, 2 and 3 of 
Section I. 


C. The assignee’s part consists of pages 4 and 5 of Sec- 
tion I and the following other sections: 


Section II, Legal Qualifications of Broadcast Applicant 

Section ITI, Financial Qualifications of Broadcast Appli- 
cant 

Section IV, Statement of Program Service of Broad- 
cast Applicant 


Information requested of the assignee in Paragraphs 1 
and 3 of Section III of this application is not required of 
an assignee of a licensed station but must be furnished by 
an assignee of a permittee only. 


D. Prepare and file three copies of this form and all 
exhibits and swear to one copy. File with Federal Com- 
munications Commission, Washington 25, D. C. 


KE. Number exhibits serially in the spaces provided in 
the body of the form. List exhibits furnished by the as- 
signor on page three of this part; list the assignee’s ex- 
hibits on page five of Part II. Date each exhibit. 


F. Information called for by this application which is 
already on file with the Commission need not be refiled 
in this application provided (1) the information is now on 
file in another application or FCC form filed by or on be- 
half of these applicants; (2) the information is identified 
fully by reference to the file number (if any), the FCC 
form number, and the filing date of the application or other 
form containing the information and the page or para- 
graph referred to, and (3) after making the reference, the 
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applicants state: ‘‘No change since date of filing.’”? Any 
such reference will be considered to incorporate into this 
application all information, confidential or otherwise, con- 
tained in the application or other form referred to. The 
incorporated application or other form will thereafter, in 
its entirety, be open to the public. 


G. Be Sure All Necessary Information Is Furnished 
and All Paragraphs Are Fully Answered. If Any Por- 
tions of the Application Are Not Applicable, Specifically 
So State. Defective or Incomplete Applications May Be 
Returned Without Consideration. 


Instructions For Part I (Assignor) 


A. The name of the assignor must be stated exactly as 
it appears in the authorization to be assigned. 


B. This part of this application must be executed by 
assignor if an individual; by one of the partners of the 
assignor if a partnership; by an officer of assignor if a 
corporation or association, or by attorney of assignor 
only under conditions shown in Section 1.303, Rules Re- 
lating to Practice and Procedure, in which event satis- 
factory evidence of disability of assignor or his absence 
from the Continental United States and authority of at- 
torney to act must be submitted with application. 


File No. BAPCT-242 


Name and post office address of assignor (See Instruction 
A for Part I) 


Upper Michigan-Wisconsin Broadcasting Co., 
124 E. McLeod Ave. 
Ironwood, Michigan 

6246 





(2) 


Send notices: and communications to the following named 
person at the post office address indicated: 


William. L. Johnson, President . 
Upper Michigan-Wisconsin Broadcasting Co., 
Ironwood, Mich. 


Name of assignee 
Lake Superior Broadcasting Co. 


Address of assignee (number, street, city, state) 
249. W. Washington St. 
Marquette, Mich. 


1. Authorization which is proposed to be assigned 

Call letters WJMS-TV 

Location Ironwood, Mich. 

File number BMPCT-4413 

Date of grant Jan. 4, 1957 

If license, give expiration date 

If construction permit, give date of required completion 
Authorizations of any Remote Pickup STL, or other sta- 
tions which are to be assigned 


Call letters 
File numbers 


2. Is assignor or any person controlling Yes No 
assignor party to any litigation or proceding which may 
in any manner affected (or be affected by) the proposed 
assignment? If so, described fully 


3. Give a full statement of assignor’s reasons or purposes 
for requesting this assignment. 
To provide more adequate TV service in this area. 
(Over) 


4. Do you propose to request a tax YesO No 
certificate pursuant to Section 112 (m) of the Internal 
Revenue Code if this proposed assignment is granted? If 
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so, submit as Exhibit No. a brief statement giving 
the basis for this request. 


5. If this application is approved, Yes NoO will 
assignor upon the settlement date either file with the 
Commission or furnish to assignee (show which), for the 
period from the first of the calendar year to the settle- 
ment date, the broadcast operating and statistical data re- 
lating to the station or stations involved which are called 
for in Schedules 1 and 2 of the Annual Financial Report 
(FCC Form No. 324)? 


* Copy to D.F. Prince, 934 Bowen Bldg., Wash. 5, D. C. 


3 


Since September 1953, when our company filed a Peti- 
tion For Rule Making and Counter-Proposal to get Chan- 
nel 12 allocated to Ironwood, Michigan, Docket No. 10671, 
we have done everything possible to work out a plan where- 
by we could bring live network shows to our locality. It 
was our considered judgment that unless we could secure 
live network shows, we could not meet the expense of op- 
erating a television station in Ironwood. 


It is our belief that in assigning our construction per- 
mit to Lake Superior Broadcasting Company, our area 
can get network shows. In entering into this arrangement, 
we are bringing to Ironwood a competing medium which 
will share the revenue now enjoyed by our radio station; 
however, we sincerely believe it is in the best interest 
of our citizens to invite this competition in order that we 
may enjoy live network shows by way of television. 
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4 
FCC Form 314 ParrI (Continued) Section I, Page 2 


6. Is the information shown in Yes No assignor’s 
Annual Ownership Report now on file with the Com- 
mission true and correct as of this date? 

If the answer is ‘‘No’’, attach as Exhibit No. an 
Ownership Report supplying full information to bring 
such data up-to-date. 


7. Does the assignor, or any partner, officer, director, 
member of the assignor’s governing board, or any stock- 
holder owning 10% or more of the assignor’s stock, have 
any interest in or connection with the following (if so 
state what interest or connection) : 


a. Any standard FM, or television broadcast station? 


Radio Station WJMS Ironwood— 
WIKB Irion River, Mich. 


b. Any application pending before the Commission? 
Extension of construction permit 


ce. Dismissed and/or denied application? 
None 


8. Attach as Exhibit No. a schedule showing the 
original cost, the original date of purchase, the original 
cost less depreciation, and the estimated replacement cost 
for each item listed in Schedule 3 of the Annual Financial 
Report. (Original Cost means the actual cost to the first 
person dedicating the property to broadcast service. 
Original Purchase Date means the date on which the prop- 
erty was first dedicated to broadcast service.) If the in- 
formation is not available, show why and furnish estimates. 
If the assignment arises out of death or legal disability of 
assignor, or is made without valuable consideration for the 
properties and equipment assigned, the assignor need not 
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supply the information called for in this paragraph. How- 
ever, the Commission reserves the right to call for infor- 
mation as to the station’s technical and non-technical equip- 
ment and property. 


9. Attach as Exhibit No. B a balance sheet showing as- 
signor’s present financial condition. 


10. Describe fully and give present values of any prop- 
erties, equipment, or other assets, exempted from, or lia- 
bilities not involved in, the proposed assignment together 
with resulting effect on net worth shown in balance sheet 
of assignor. 


11. a. Attach as Exhibit No. A copies of the contract or 
agreement to transfer the property and facilities of the 
station including also but not limited to trusts, leases, de- 
bentures, and any other instruments which affect or con- 
cern the assignment (See Sec. 1.342 of the Commission’s 
Rules). If there is only an oral agreement, reduce the 
terms to writing and attach. 


b. Is this instrument jointed in Yes NoO by assignee? 
by assignee? 


If the answer is ‘‘No’’, explain why the instrument is not 
jointly executed by assignor and assignee. 


ce. Show here the consideration (monetary, services, or 
otherwise) to be paid for the properties, etc., to be trans- 
ferred and describe terms of payment. 

$10,000.00 (includes land and 

total costs to date) 

See Exhibit C. 


The assignor represents that this application is not filed 
for the purpose of impeding, obstructing, or delaying 
determination on any other application with which it may 
be in conflict. 





(4) 


All the statements made in this part of this application 
and attached exhibits called for by this part are considered 
material representations, and all the exhibits are a mate- 
rial part hereof and are incorporated herein as if set out 
in full in this application. 

The assignor, or the undersigned on the assignor’s behalf, 
states that he has endeavored to supply full and correct in- 
formation as to all matters which are relevent to this appli- 
cation and that he has done so as to all matters within his 
own knowledge. 


Dated this 31st day of August, 1957 


Upper Micuican-Wisconsr 
Broapcastine Co. 
(Name of assignor) 


By Wuutm L. Jounson 
President, Gen’l Mor. 
Title 


Subscribed and sworn to before me this 31st day of August, 
1957. 
Lovis J. Parex 
Notary Public 
Louis J. Patek, Notary Public, 
Gogebic Co. Michigan 
(SEAL) 


(Notary public’s seal must be affixed where the law of 
Jurisdiction requires, otherwise state that law does not 
require seal.) 


My commission expires 9-9-1958 


_ 
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EXHIBIT 1 


Section I, page 4, paragraph 1 


Encompassed herein is an application for the assign- 
ment of construction permit of Television Station WJMS- 
TV from the permittee to Lake Superior Broadcasting 
Company. The latter is licensed to operate Station WDM.J- 
TV, Marquette, Michigan, which operates on VHF Chan- 
nel 6 with an effective radiated power to 100 kw and an- 
tenna height of 790 ft. above average terrain. 


The Contract of Sale stipulates as a condition of the 
purchase by Lake Superior Broadcasting Company that 
it be authorized to operate Station WJMS-TV as a satel- 
lite television station, furnishing the program service of 
WDMJ-TV, including the CBS network service, to the 
Ironwood, Michigan area. Secondly, that the Commission 


authorize a private TV microwave relay system to inter- 
connect Station WJMS-TV with WDMJ-TV. 


The permit for Station WJMS-TV was granted by the 
Commission on November 30, 1955 and authorized opera- 
tion on VHF Channel 12, with an effective radiated power 
of .794 kw and an antenna height of 540 ft. above average 
terrain. This station has not been constructed and is not 
on the air at the present time. 


According to the 1950 United States census, Ironwood, 
Michigan had a population of 11,466. It is located in the 
extreme western part of the Upper Michigan Peninsula, 
and the surrounding area is not densely populated. Only 
fringe television service, at most, can be received by the 
public in this area from the existing television stations in 
Duluth-Superior, Wisconsin and Marquette, Michigan 
No primary television service, of any kind, is provided to 
the Ironwood area. 
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Because of economic factors, as well as the lack of 
density of population, it is believed that the first and only 
reliable television service to this area could be achieved 
by means of satellite operation of Station WJMS-TV. Sta- 
tion WDMJ-TV, therefore, would be able to furnish a 
television service to this area by means of a TV intercity 
relay system (applications for microwave facilities filed 
simultaneously herein), and to operate WJMS-TV as a 
satellite. It is believe that such operation would be in the 
public interest, since it would provide the only feasible 
means of furnishing primary service to this area. 


In view of the foregoing factors, Lake Superior Broad- 
casting company respectfully requests, under the instant 
assignment of license application, that it be authorized to 
operate Station WJMS-TV as a satellite television station 
to its station WDMJ-TV. Further, it requests a simul- 
taneous authorization to utilize an intercity TV relay 


system to interconnect Station WJMS-TV with WDMJ- 
TV. 


36 
EXHIBIT 6 


Since it is proposed that WJMS-TV be operated as a 
full satellite of WDMJ-TV, Marquette, time available for 
discussion of public issues will be more or less identical 
with that provided by WDMJ-TV, particularly in regard 
to regional matters. If, however, public issues arise of 
particular importance to the area covered Onxy by the 
extended coverage of WJMS-TV, then sound-on-film will 
be utilized and the same incorporated in transmission by 
WDMJ-TV. It is contemplated such public service matters 
as equal time to political party leaders arguing points of 
essential public interest and any other matter of outstand- 
ing public interest in the WJMS-TV coverage area will be 
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so handled, in the same manner as WDMJ-TV is now cov- 
ering important public events, such as completion of steel 
work on the new bridge across the Straits of Mackinac, 
blessing of the Great Lakes fleet by Bishop Noa at Fayette, 
Mich., etc. As has been the policy of WDMJ-TV, special 
coverage by WJMS-TV will be provided with equal treat- 
ment of all parties. 


WJMS-TV will not be used to promote any of the inter- 
ests of Lake Superior Broadcasting Co. or the Mining 
Journal, except as follows: 1. Promotion of general pro- 
gramming. 2. Commercial programs jointly sponsored by 
daily newspapers in the region. 


37 
EXHIBIT A 


AGREEMENT OF SALE 


This Agreement, dated May 15, 1957, by and between 
Upper Michigan-Wisconsin Broadcasting Company, Inc., 
a Michigan corporation, with its principal offices and place 
of business in Ironwood, Michigan, the party of the first 
part (hereinafter referred to as the ‘‘Seller’’); and Lake 
Superior Broadcasting Company, a Michigan corporation, 
with its principal offices and place of business in Marquette, 
Michigan, the party of the second part, (hereinafter re- 
ferred to as the ‘‘Buyer’’), 


WITNESSETH : 


Wuenreas, the Seller is the owner and holder of a con- 
struction permit for Television Station WJMS-TV in Iron- 
wood, Michigan, to operate on VHF Channel 12, which is 
duly authorized, and issued by the Federal Communica- 
tions Commission; 
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Wuezeas, the Buyer is desirous of purchasing from the 
Seller the authorization for Station WJMS-TV, its land 
and facilities, and to receive from the Seller the assign- 
ment of the permit and said facilities; and the Seller is 
desirous of selling and assigning said station’s permit and 
facilities to the Buyer; 


Now, THererore, it is mutually covenanted, understood 
and agreed between the parties as follows, to wit: 


1. The Seller agrees to sell and assign to the Buyer 
and the Buyer hereby agrees to purchase, subject to the 
prior consent of the Federal Communications Commission, 
the authorization for Station WJMS-TV, its facilities and 
land, for the total consideration of Ten Thousand Dollars, 
payable upon consummation and subject to the terms and 
conditions as provided herein: 


(a) That the purchase herein by the Buyer is sub- 
ject to the simultaneous approval by the Federal Com- 
munications Commission for an authorization to use 
Station WJMS-TV as a satellite television station, to 
be operated in conjunction with the Buyer’s licensed 
Television Station WDMJ-TV, Marquette, Michigan, 
under which the latter station would furnish all of 
the program service 


38 
for station WJMS-TV; and 


(b) That the purchase herein by the Buyer is sub- 
ject to the simultaneous approval by the Federal Com- 
munications Commission to the Buyer of authoriza- 
tions for the installation of a private intercity tele- 
vision rely system to interconnect Station WJMS-TV 
with the Buyer’s licensed Station WDMJ-TV, in order 
to furnish the program service originated by Station 
WDMJ-TV to Station WJMS-TV. 
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2. The Seller covenants, represents and warrants the 
following: 


(a) That the Seller holds a valid authorization for 
Station WJMS-TV as issued by the Federal Com- 
munications Commission. 


(b) That the Seller will maintain during the term 
of this Agreement a good and valid authorization for 
Station WJMS-TV and will not prejudice the same 
resulting from any actions taken by the Seller. 


(c) That there are no legal actions or proceedings 
against the Seller, pending or threatened, before any 
court or governmental agency, either State of Federal, 
which affects the instrument of authorization for Sta- 
tion WJMS-TYV, its facilities and land; and 


(d) That the Seller will hold the Buyer harmless 
from any actions or proceedings against the Seller 


affecting the assignment of the permit of Station 
WJIMS-TYV, its facilities and land. 


3. The Buyer and Seller mutually agree to make such 
applications as may be necessary and to file the same with 
the Federal Communications forthwith, for the approval of 
the assignment of Station WJMS-TV. Such application 
will be prosecuted with due diligence and the Seller and 
Buyer agree to cooperate in executing all documents, 
papers, contracts, reports, and take all actions which are 
necessary, proper and desirable in connection therewith. 
It is expressly understood by the Buyer and Seller, as a 
condition precedent, that the Buyer shall prepare, file and 
prosecute such applications as required and obtain author- 
izations from the Federal Communications Commission 
for the private intercity television relay facilities to inter- 
connect 
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the facilities of Station WJMS-TV with the Buyer’s Sta- 
tion WDMJ-TV, all subject to the conditions as specified 
under 1(b) above. 


4. This Agreement is contingent upon and subject to 
the approval by the Federal Communications Commis- 
sion of the Assignment of the authorization for Station 
WJMS-TV, its facilities and land, and the authorizations 
encompassed under paragraphs 1(a) and (b) above; and 
shall be void unless the FCC shall give its final consent 
thereto and a public notice thereof has been issued by the 
said Federal Communications Commisison on or before 
12 months from the date of execution of this Agreement ; 
provided however, the parties hereto by mutual written 
consent, may extend the time herein. 


5. The date of closing of this Agreement shall be within 
15 days following the date of final consent by the Federal 
Communications Commission of the aforesaid assignment 
of permit of WJMS-TV and the authorizations under 
paragraphs 1(a) and 1(b) above; but in no event shall said 
date of closing be before the expiration of the 30-day pro- 
test period following the issuance of the Commission’s 
public notice of consent. Said closing shall be held at the 
time and place mutually agreed upon by the designated 
parties herein. 


6. The Seller, its officers, directors or stockholders, agree 
not to engage in the television broadcasting business, 
either directly or indirectly, or to compete with the Buyer 
in said business in Ironwood, Michigan or within a 50-mile 
radius thereof, for a period of five years from the date 
of closing of this Agreement. 


7. The rights and obligations of the parties hereto are 
to be construed in accordance with the laws of the State 
of Michigan. 
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8. This Agreement shall be binding upon and inure to 
the benefit of the parties hereto, their heirs, executors, 
administrators, successors or assigns. 


9. Each party hereto agrees not to assign or transfer 
their rights under this Agreement without the prior writ- 
ten consent of the other parties hereto. 


10. With respect to the costs and expenses incident to 
the prosecution of the applications before the Federal 
Communications Commission, and for the execution of the 
terms of this contract, the Seller and Buyer agree that 
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each shall be responsible for their own expenses. It is 
expressly understood and agreed that no broker’s fees or 
agent’s commissions are to be paid by either party in con- 
nection with the purchase and sale hereunder. 


11. This Agreement embodies the entire understanding 
between the Buyer and Seller and supersedes all other 
agreements or understandings, oral or written, with re- 
spect to the subject matter of this contract. 


12. This Agreement may be executed simultaneously in 
3 copies, each print of which shall be deemed an original 
and when signed, shall constitute the original. 


13. Each party agrees and will cooperate and take such 
proper actions as may be reasonably requested by the 
other party in order to carry out the provisions and pur- 
poses of this Agreement. 


14. All notices, requests, demands and other communica- 


tions by each party upon the other shall be writing and 
shall be deemed to have been duly given if delivered or 
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mailed by first class, postage prepaid, registered mail, re- 
turn receipt requested, to the following: 


The Seller—William L. Johnson, 
Upper Michigan-Wisconsin Broadcasting 
Company, Inc., 
124 E. McLeod Street 
Ironwood, Michigan 


The Buyer—Frank M. Russell, 
Lake Superior Broadcasting Company, 
249 W. Washington St., 
Marquette, Michigan 


In Wrrness Wueneor, the parties hereto sign and exe- 
cute this Agreement as of the day and year first above 
written. 


la ? = 7% 
Attest 
Wuuum L. Jonnson, 
Pres. Gen’l Mgr. 
Upper Michigan-Wisconsin 
Broadcasting Company, Inc., 
Seller 


Joon A. MacDonaLp 
Attest 
W. H. Treioar 
Gen’l Mgr. 
Lake Superior Broadcasting 
Company, Buyer 
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EXHIBIT C 


Expenses IncurreD By Upper MicHIGAN-WISCONSIN 
Broapcastinc Co., Ixc. rs ConNECTION WITH 
Ostarsinc A ConstTRUCTION PERMIT FOR 
Cuannet 12 At Inonwoop, MicHIcAan 


Range Photo Service (Photographs) 
City Engineers 

Assistant Engineers 

Engineering Expense, Washington, D. C. 
Legal Expense, Washington, D. C. 


1955 


Feb. Postage 
Stationery 
W. L. Johnson (Travel Expense) 
Apr. Telephone Calls (Chicago & Duluth) 
May Telegram (Washington, D. C.) 
Postage 
July Telegram (Washington, D. C.) 
Legal Expense 
Postage 
Aug. Telephone Calls (Washington, D. C.) 
Nov. Postage 
Telephone Calls (Washington, D. C.) 
Telephone Calls (New York, N. Y.) 
Oct. Telephone Call (Washington, D. C.) 
Telegram (Washington, D. C. & Chicago) 
Sept., Oct. & 
Nov. W. L. Johnson (Travel Expense) 
Dec. Telephone Calls (Washington, D. C.) 
Telephone Call (Chicago, Il.) 





Telegram & Telephone Calls (Washington, 
D.C) 
Entertainment Expense 
Telegram (Chicago) 
Telephone Calls ( Duluth, Minn.; Chicago, 
Quincy, Il.; River Falls, Minn.) 
Entertainment 
Telephone Calls ( Duluth, Minn.; Eau 
Claire, Wisconsin) 
Telephone Calls ( Chicago, Il.) 
Trip to Rochester, Minn. to visit 
Station KROC-TV 
Traveling Expenses (Milwaukee, Wis.) 
Mar. Trip to Marquette, Mich. to visit WDMJ- 
TV 
Apr. Traveling Expenses (Chicago—Plane) 
Apr. & May Telephone Call (Washington, D. C.) 
Telegram (Washington, D. C. ) 
Postage 
W. L. Johnson (Travel Expense) 
June Postage 
Entertainment 
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1956 


June Entertainment 
Telephone Calls ( Chicago, Il.) 
Entertainment 
Entertainment 
Sept. Telegrams (Chicago, Detroit & New York) 
Oct. Entertainment 
Telegrams (Chicago) 
Postage 
Nov. Entertainment 


4.02 





Telephone Calls (Washington, D. C. & 
Wausau, Wisconsin) 

Telegram (Chicago) 

Telephone Calls (Chicago, Marquette, San 
Diego, Calif., Washington, D. C.) 

S. W. Patek (Legal Fees) 

Telegrams (New York, N. Y. & 
Washington, D. C.) 

Telephone Calls (Milwaukee, Marquette) 

Porter Hotel, Lansing, Michigan 


Legal Fees—Joseph Planck 

D. F. Prince, Expenses 

Mich. Corp. & Securities Comm. 
Meals 

Joseph Planck (Legal) 

Telephone Calls (Washington, D. C.) 
Telephone Call (Detroit, Mich.) 
Duluth, Minn. Traveling Expenses 
Eng. Expenses to Walter Kien 
Traveling Expenses (Chicago, II.) 
Traveling Expenses (Iron River, Mich.) 
Marquette, Mich. Traveling Expenses 


Transmitter site which will be conveyed 
to the assignee consists of 5 city lots lo- 
cated in Ironwood, which we value at 


Tora. $10,493.51 


In addition to the above, the officers of the 
assignor corporation have incurred consider- 
able expense of which no record has been kept 
and which cannot be itemized. 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


FCC Form No. 726 

February 1955 
File No BAPCT-242 
Construction Permit BMPCT-4722 
Call Letters WJMS-TV 


Consent to Assignment of Radio Station Construction 
Permit or License 


Commercial Television Broadcast 
(Class of station) (Nature of service) 


To Upper Michigan-Wisconsin Broadcasting Company, Inc. 
(Insert assignor if voluntary assignment or assignee 
if involuntary) 


124 E. McLeod Avenue, Ironwood, Michigan 
(Address) 


The consent of the Federal Communications Commis- 
sion is hereby granted to the assignment of construction 
permit No. BMPCT-4722, dated 1-8-58 authorizing con- 
struction of the transmitting apparatus located at East 
Norris Hill, Ironwood, Michigan from Upper Michigan- 
Wisconsin Broadcasting Company, Ine. to Lake Superior 
Broadcasting Company under authority of the Communi- 
cations Act of 1934. 


The Commission’s consent to said assignment is based 
on the representations made by the assignor and/or 
assignee that the statements contained in, or made in con- 
nection with, the application are true and that the under- 
takings of the parties upon which this assignment is au- 
thorized will be carried out in good faith. 
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The actual assignment of the construction permit, in- 
cluding delivery of said construction permit to the as- 
signee, shall be completed within 45 days from the date 
hereof; and notice in letter form thereof shall forthwith 
be furnished the Commission by the assignee, showing 
when the acts necessary to give effect to the assignment 
have been completel. Upon furnishing the Commission 
with such written notice, assignee is authorized to begin 
construction of the station in accordance with all the terms 
and conditions of said construction permit. This consent 
shall not authorize the construction of said station by 
assignee unless and until such notification has been for- 
warded to the Commission. 


It is hereby directed that this consent, when effective, be 
attached to the above-described construction permit, 
posted as required by the Commission’s Rules and Regu- 
lations. 


Dated this 8th day of January, 1958. 


FeperaL Communications Commission 


(SEAL) Mary Jane Morris 
Secretary. 


Jan. 14, 1958 
F.C.C. - Washington, D. C. 


50 
FCC Form 313 


Rev. December 1949 
File No. BPTI-187 


Form Approved. 
Budget Bureau No. 52-R100.10 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


23 





(50) 


Application for Authorization in the Auxiliary Radio 
Broadcast Services 


INSTRUCTIONS 


A. This form is to be used for Remote Pick-up, Broad- 
cast STL, Television Remote Pick-up, Television STL, or 
other stations coming under the Auxiliary Radio Broad- 
east Services (see Part 4 of the Rules). This form is to 
be used only by licensees or permittees of existing Stand- 
ard (AM), FM, Television, and International Broadcast 
Stations. 


B. Complete all paragraphs if for a new station or for 
modification of construction permit or license; complete 
paragraphs 1, 2, 3, and 7 if for a license; complete para- 
graphs 1, 2, and 7 if for renewal of license. 


C. Prepare and file two copies (three for Television), 
and swear to one copy. File with the Federal Communi- 
cations Commission, Washington 25, D. C. 


D. Number exhibits serially in the spaces provided in 
the body of the form and date each exhibit. 


E. The name of the applicant must be stated exactly as 
it appears in the authorization for the broadcast station 
with which the auxiliary station is to be used. 


F. This application must be executed by applicant if an 
individual; by one of the partners of applicant if a partner- 
ship; by an officer of applicant if a corporation or associ- 
ation; or by attorney of applicant only under conditions 
shown in Section 1.303, Rules Relating to Organization and 
Practice and Procedure, in which event satisfactory evi- 
dence of disability of applicant or his absence from the 
Continental United States and authority of attorney to 
act must be submitted with application. 
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Name of applicant (See Instruction E) 
Lake Superior Broadcasting Company 


Post-office address (Number, street, city, State) 
249 West Washington Street 
Marquette, Michigan 


1. Purpose of this application (Indicate below) 
(a) Type of station Micro-Wave Relay 


(b) Kind of authorization requested: 
New Station 
(Construction Permit) 
License 
0 Modification of Existing Authorization 
€ Renewal of License 


(ec) Modification of existing authorization: 
Call 
Change frequency 
Replacement equipment 
Change power 
Install different antenna system 
Other modification (explain below) 


Renewal of license: 

Call 

Have there been any changes since the date of the 
last authorization? Yes O NoO 

If so, indicate the changes in the appropriate para- 
graphs in this form. 


(e) Broadcast station or stations with which station is 
to be used: 
Call WJMS-TV Ironwood, Michigan 


2. Facilities requested 


Frequencies 
6975-7000 me. 
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Power? 
1.0 Watt 


Type of emission? 
F5/F3 


Communication band width (KC)§ 
25 Me. 


See Exhibit 3 


3. Location of proposed transmitter 
(a) For stations with fixed location 
State 
Michigan 
County 
Ontonagon 
City 
Trout Creek 
Street and number (or other description of location) 


Ensio Suhonen Farm, 114 miles Northeast of Trout 
Creek 


North Latitude 
46° 29 54” 


West Longitude 
s9° 2 11” 


(b) Receiving point 


State 
Michigan 


1 For amplitude modulation television (A5), give maximum antenna input 
power during synchronizing pulses. If particulars are not fully described 
above, such as aural visual carrier frequencies for television and type of 
emission, etc., supply this information below. 

2 Use emission symbols listed in Part 2 of Commission’s Rules. 

3 Communication band width is the actual band width of the emission plus 
twice the frequency tolerance. (See appropriate service for permissible band 
width.) 
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County 
Ontonagon 
City 
Trout Creek 
Street and number (or other description of location) 


Ensio Suhonen Farm, 114 miles Northeast of Trout 
Creek. 


(c) For portable or mobile operation 


Area in which station is to be used 
None 


4. Antenna system 


(a) Description (including manufacturer and type num- 
ber, if any) 
Raytheon Manufacturing Co. SP-4 Parabola and 
Passive Reflector 6-ft-x-8 ft Perforated Face 68 
KDP 


Is a directional antenna system to be 
used? Yes No O 


If ‘‘Yes,’’ specify antenna gain in the main lobe of radia- 
tion, preferably in terms of free-space field in millivolts 
per meter for 1 kilowatt at 1 mile. 


37.0 DB above Isotropic 


Direction of radiation of the main lobe of the trans- 
mitting antenna in degrees, measured in a clockwise direc- 
tion with true north as zero azimuth. (If more than one 
antenna is used, give direction for each.) 


245° True 
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EXHIBIT 3 


FCC Form 313 


Lake Superior Broadcasting Company, licensee of Sta- 
tion WDMJ-TV, Marquette, Michigan, has filed simul- 
taneously herewith an application for assignment of con- 
struction permit of Television Station WJMS-TV, Iron- 
wood, Michigan from Upper Michigan-Wisconsin Broad- 
casting Company, the present permittee, to Lake Superior 
Broadcasting Company as the purchaser. Encompassed 
in the purchase contract are the conditions that the Com- 
mission consent to: 


(a) The use of Station WJMS-TV as a satellite tele- 
vision station to be operated in conjunction with Station 
WDMJ-TV; 


(b) That the Commission authorize the installation of 
an intercity TV relay system to Lake Superior Broadcast- 
ing Company as involved herein, so as to interconnect 
Station WJMS-TV with Station WDMJ-TV, and thereby 
provide a program service to the Ironwood area. Of 
necessity, therefore, the instant application for the inter- 
city TV relay facilities are mutually contingent to the 
assignment of permit for Station WJMS-TV to Lake 
Superior Broadcasting Company. 


The above mentioned contract for purchase of Station 
WJMS-TV was executed by the parties on May 15, 1957. 
Since that date, Lake Superior Broadcasting Company has 
been in contact with the Michigan Bell Telephone Com- 
pany and the Detroit office of AT&T regarding the avail- 
ability of common carrier circuits for connecting Station 
WJMS-TV with WDMJ-TV. These actions were taken in 
compliance with Section 4.632(b) of the Commission’s 
Rules and Regulations. The following situation exists: 
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1. On May 21, 1957, Lake Superior Broadcasting Com- 
pany wrote Michigan Bell Telephone Company regarding 
the availability of common carrier microwave facilities 
for connecting Marquette and Ironwood, Michigan. En- 
closed is a copy of the letter of Lake Superior dated 
May 21, 1957. (Exhibit 3-A) 


2. On May 23, 1957, Michigan Bell informed Lake Su- 
perior, by telephone only, that time would be required to 
obtain an answer from the Long Lines Division of the 
Bell system. It further indicated that no letter response 
would be given to Lake Superior in regard to its report. 
(Exhibit 3-B) 


3. At frequent intervals during June and July, Lake 
Superior contacted the Detroit AT&T offices for informa- 
tion regarding its request, but obtained no response or 
commitment with respect thereto. 


4. On August 9, 1957, the Detroit AT&T offices tele- 
phoned Lake Superior and submitted the following in- 
formation: 


(a) Approximate cost of two microwave hops with 200- 
ft. towers and relays, at a cost of $2360 per month 
and termination charges of $47,200. 


(b) Approximate cost of two microwave hops with 200- 
ft. towers, relays and auxiliary power system, at a 
cost of $2465 per month, and termination charges of 
$49,300. 

56 

(c) AT&T refused to extend an offer in writing to Lake 
Superior and further indicated that extensive field 
surveys, in order to determine the tower heights, 
as well as other factors, would be necessary for any 
commitment. 
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(d) No time of availability of the common carrier fa- 
cilities was made by AT&T. (Exhibit 3-C) 


At the present time, Lake Superior Broadcasting Com- 
pany is authorized by the Commission to operate a three 
microwave intercity relay system between Green Bay, Wis- 
consin and Station WDMJ-TV in Marquette, Michigan. 
From its experience, the licensee is able to operate these 
relay facilities for approximately $10,500 per year. From 
an economic standpoint alone, Lake Superior could not 
feasibly render a television service to the Ironwood, Michi- 
gan area with the substantial costs as involved under the 
‘‘approximate”’ figures of AT&T. Not only is the avail- 
ability of this common carrier system unknown, but the 
cost thereof would prevent any feasible plan for the op- 
eration of Station WJMS-TV as proposed. 


In view of the foregoing factors, Lake Superior Broad- 


casting Company has taken all actions possible to comply 
with Section 4.632(b) of the Rules and Regulations with- 
out satisfactory information being obtained. Accordingly, 
it respectfully requests that the Commission authorize the 
intercity relay facilities to it, in order to provide the first 
primary television service to the Ironwood area. 


Raytheon Manufacturing Company has indicated that 
it can deliver to Lake Superior the microwave relay fa- 
cilities involved in the applications within thirty days 
from the time of order and can proceed expeditiously with 
construction and installation of the equipment 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


Radio Broadcast Station Construction Permit 


FCC Form 355 

June 1956 
File No. BPTI-188 
Call Letters KQJ-85 


Television Inter-City Relay 
(class of station) 


Subject to the provisions of the Communications Act of 
1934, subsequent Acts, and Treaties, and Commission 
Rules made thereunder, and further subject to conditions 
set forth in this permit,’ authority is hereby granted to 
Upper Michigan-Wisconsin Broadcasting Company, Inc. 
to construct a radio broadcast station in accordance with 


the following specifications: 


1. Transmitter location (if base station) : 


State Michigan County: Gogebic 

City or Town — 

Street and numbers .1 mi. W. St. Hwy. 64, 1 mi. N. 
Bigham Bay on Lake Gogebic 

North Latitude: Degrees 46 Minutes 29 Seconds 59 

West Longitude: Degrees 89 Minutes 36 Seconds 00 


2. Broadcast station with which it is to be operated: 
WJMS-TV, Ironwood, Michigan 

3. Description of transmitting apparatus: 
Raytheon KTR-100A 0.1 watt 


Antenna system: Parabolic antenna directed to 6 x 8’ 
passive reflector mounted on guyed tower, overall 


—we 


2 This construction permit consists of this page and page 2. 
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6. 


‘p 


height above ground 200 feet. Direction of radiation 
of main lobe 269° true. 


Antenna obstruction marking pursuant to Paragraphs 
1, 3, 11, 21 and 22 of FCC Form 715, attached. 


. Operating assignment: 


(a) Frequencies: 6900-6925 mes. 

(b) Frequency tolerance: In accordance with Section 
4.661. 

(c) Types of emission: 25000F5/F3 

(d) With an output power not in excess of 0.1 watts. 

(e) Hours of operation—Unlimited 


. Date of required commencement of construction March 


8, 1958 


Date of required completion of construction September 
8, 1958 


Equipment and program tests shall be conducted only 


pursuant to Sections 4.16 and 4.17 of the Commission 
Rules. 


. This permit shall be automatically forfeited if the sta- 


tion is not ready for operation within the time specified 
or within such further time as the Commission may 
allow unless completion of the station is prevented by 
causes not under the control of the permittee. See Sec- 
tion 1.314 of the Commission Rules. 


Dated this 8th day of January, 1958. 


FeperaL ComMunications CoMMISsION, 


(SEAL) Mary Jane Morris 


Secretary 
Jan. 21, 1958 


dt F.C.C. - Washington, D. C. 


—— 
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Law Offices 
PRINCE, TAYLOR & CRAMPTON 


D. F. Prince 
Dwight Taylor 
Scott P. Crampton 


Bowen Building 
815 Fifteenth Street, N. W. 
Washington 5, D. C. 


Telephone REpublic 7-8154 


June 4, 1957 


Miss Mary Jane Morris 
Secretary 
Federal Communications Commission 


Washington 25, D. C. 


Dear Miss Morris: 


Re: WJMS-TV, Ironwood, Michigan 


Transmitted herewith is FCC Form 701, filed on behalf 
of Upper Michigan-Wisconsin Broadcasting Co., Ine., re- 
questing an extension of time within which to complete 
construction of Station WJMS-TV, Ironwood, Michigan. 

If any additional information is desired in connection 
with this application, it will be furnished upon request. 


Very truly yours, 


D. F. Price 
D. F. Prince 
Enclosure, 
in triplicate 
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85 
FCC Form 701 
Form Approved 
Budget Bureau No. 52-R070.10 
File No. BMPCT-4722 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


Application for Additional Time to Construct Radio Station 
(Revised 6-16-48) 
INSTRUCTIONS 


A. This form is to be used in all cases when applying for 
additional time to construct a radio station. It is to be 
used only by holders of valid radio station construction 
permits. 


B. Prepare and file three copies if for any class of broad- 
east service; if for a non-broadeast service prepare and 
file 2 copies. File with the Federal Communications Com- 
mission, Washington 25, D. C. (EXCEPTION: If for a Fixed 
Public Station in Alaska prepare in triplicate and file with 
Engineer in Charge, Radio District No. 14, Federal Com- 
munications Commission, Seattle, Washington.) In all 
cases swear to one copy and sign all copies. 


C. The name of the applicant must be stated exactly as 
it appeared in the construction permit. 


D. This application must be executed by applicant, if an 
individual; by a partner of applicant, if a partnership; by 
an officer of applicant, if a corporation or association; or by 
attorney of applicant only under conditions shown in Sec- 
tion 1.303, Rules Relating to Organization and Prac- 
tice and Procedure, in which event satisfactory evidence 
of disability of applicant or his absence from the Conti- 
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nental United States and authority of attorney to act must 
be submitted with application. 


E. Be Sure All Necessary Information Is Furnished and 
All Paragraphs Are Fully Answered. If Any Portions of 
the Application Are Not Applicable, Specifically So State. 
Defective or Incomplete Applications May Be Returned 
Without Consideration. 


1. Have there been any changes in the YesO No] 
information heretofore submitted by 

the applicant in the application for construction permit, 
any amendment thereto, or modification thereof since filing? 


If the answer is ‘‘Yes’’ give particulars in the space below: 


Name of applicant (See Instruction C) 
Upper Michigan-Wisconsin Broadcasting Co., Inc. 


Post Office address (Number, street, city, state) 
Box 518, Ironwood, Michigan 


2. Identity of construction permit for which additional 
time is requested 


File Number 
BPCT-2036 


Location 
Ironwood, Michigan 


Call letters 
WJMS-TV 


Frequency 
Channel 12 


3. Reasons why construction cannot be completed within 
the time specified in construction permit (use back of form) 
See attached statement 
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4. If delivery of equipment has not been made, from whom 
was equipment ordered? 


When was equipment ordered? 
What was the promised date of delivery, if any? 
5. Has the equipment been delivered? Yes No 


If the answer is ‘‘Yes’’ when was installation com- 
menced? 


What is the extent of installation? 
See attached statement 


6. By what estimated date can construction be completed? 
See attached statement 


Dated this 28th day of May 1957 
Upper Michigan-Wisconsin Broadcastinng Co., Inc. 
Applicant (See Instruction C) 


By Wruum L. Jounson 
William L. Johnson 


Designate by checkmark below appropriate classification : 
0 Individual Applicant 
0) Member of Applicant Partnership 
Officer of Applicant Corporation or Association 
Subscribed and sworn to before me this 28th day of 
May, 1957 


(SEAL) 


(Notary public’s seal must be affixed where the law 
of jurisdiction requires, otherwise state that law does 
not require seal.) 


Rosert J. Sace 
Notary Public 


My commission expires June 17, 1959. 
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STATEMENT IN SUPPORT OF APPLICATION FOR 
ADDITIONAL TIME TO CONSTRUCT WJMS-TV 


Since the grant of the construction permit for Channel 
12 at Ironwood, Michigan, I have worked steadily on the 
matter of securing a network affiliation and getting com- 
petent personnel to operate the proposed station. 


The problems confronting the permittee in operating a 
local television station in Ironwood are such that we be- 
lieve it is in the public interest to assign our construction 
permit to someone who is experienced in television opera- 
tion and who will bring television service to Ironwood. 


Under date of May 15, 1957, we entered into a contract 
with Lake Superior Broadcasting Company of Marquette, 
Michigan, copy of which is hereto attached, proposing the 
sale of our construction permit to it. 


It is our considered opinion that this is the only feasible 
means of bringing television service to the Ironwood, 
Michigan area, and we respectfully request the Commis- 
sion to extend our construction permit for a period of 
time after July 1, 1957 sufficient to permit the Commis- 
sion to consider an application for the assignment of our 
construction permit to Lake Superior Broadcasting Com- 
uany, which will be filed as soon as it can be readied for 
filing. 

Respectfully submitted, 
Urrer Micuican-WIsSconsrn 
Broapcastine Co., Inc. 


By Wuuium L. JoHNson 
William L. Johnson, 
President 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


File No. BMPCT-4722 
Call Letters WJMS-TV 
F.C.C. Form No. 351-B 
February 1954 


Television Broadcast Station Construction Permit 


Subject to the provisions of the Communications Act of 
1934, subsequent Acts, and Treaties, and Commission Rules 
made thereunder, and further subject to conditions set forth 
in this permit,’ authority is hereby granted to Upper Mich- 
igan-Wisconsin Broadcasting Company, Inc. to construct a 
television broadcast station located and described as 
follows: 


1. Station location: State Michigan City Ironwood 


2. Transmitter location: State Michigan County Gogebic 
City or Town Ironwood Street and number East Norrie 
Hill North Latitude: Degrees 46 Minutes 26 Seconds 53 
West Longitude: Degrees 90 Minutes 09 Seconds 28 


3. Main studio location: State Michigan County Gogebic 
City or Town Ironwood Street and number East Norrie 
Hill 

4, Transmitter: 

Visual Aural 
Make and type Gates BT 1-AH Gates BT 1-AH 
Rated power —3.01 dbk (0.5 kw) peak. —6.02 dbk (0.25 kw). 


5. Antenna: Make and Type GE TY-70-B, 2-Section 
Batwing. Horizontal field pattern: Omnidirectional An- 


1 This construction permit consists of this page and pages ——. 
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tenna supporting structure 277-foot tower Overall height 
above ground 293 feet. Obstruction marking specifications 
in accordance with Paragraphs 1, 3, 11, 21 & 22 of FCC 
Form 715, attached. 


6. Operating assignment : 
Frequency ...-....2.eeeseeee 204-210 Megacycles. (Channel No. 12) 


Visual Aural 
Carrier frequency 209.74 Me. 
Effective radiated power .. —I1 dbk (0.794 kw) peak. —4 dbk (0.397 kw). 
Transmitter output power —3 dbk (0.5 kw) peak. —6 dbk (0.25 kw). 


Antenna height above average terrain 540 feet. Hours of 
operation—Unlimited. 


7. Date of required commencement of construction March 
8, 1958 


8. Date of required completion of construction September 


8, 1958 


9. Equipment and program tests shall be conducted only 
pursuant to Sections 3.628 and 3.629 of the Commission 
Rules. 


10. This permit shall be automatically forfeited if the 
station is not ready for operation within the time specified 
or within such further time as the Commission may allow 
unless completion of the station is prevented by causes not 
under the control of the permittee. See Section 1.314 of 
the Commission Rules. 


Dated this Sth day of January, 1958. 


Fepera, ComMUNICATIONS CoMMISSION 
Mary Jane Morris 
(Seal) Secretary 
Jan. 14, 1958 





FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Public Notice—B 
Report No. 3139 
BROADCAST ACTIONS 
January 8, 1958 
The Commission en banc, by Commissioners Doerfer 


(Chairman), Hyde, Bartley, Lee, Mack, Craven and Ford, 
took the following actions on Jan. 8: 


WJMS-TV, Channel 12 
Upper Michigan-Wisconsin 
B/eg Co., Ine. 
Ironwood, Mich. 


Granted CPs (BPTI-187-8) for private TV intercity 
relay system for off-the-air pickup of programs of its sta- 
tion WDMJ-TV (Channel 6), Marquette, for broadcast by 
WJMS-TV. 


WJMS-TV, Channel 12 
Upper Michigan-Wisconsin 
B/eg Co., Ine. 
Ironwood, Mich. 


Granted (1) assignment of CP to Lake Superior B/cg 
Co. (WDMJ AM & TV, Channel 6, Marquette) ; considera- 
tion $10,000 (BAPCT-242), and (2) extension of time to 
construct (BMPCT-4722). Will operate WJMS-TV as 
satellite to WDMJ-TV. 





FEDERAL COMMUNICATIONS COMMISSION 


APPLICATIONS FOR ASSIGNMENT OF CoNSTBUCTION PERMIT FOR 
CuanneEL 12, Izonwoop, Micuican 


BAPCT-242 
APPLICATION FOR EXxTension oF Trwe To Consrrucr 
BMPCT-4722 


APPLICATIONS FOR CoNnsTRUCTION PERMITS FOR PRIVATE 
Treuevision Intercrry ReLay System 


BPTI-187-8 


Petition for Reconsideration and Rehearing 


Pursuant to Section 405 of the Communications Act, 
Section 1.191 of the Commission’s Rules, Section 10(d) 
of the Administrative Procedure Act, Red River Broad- 


casting Company, licensee of KDAL-TV in Duluth, peti- 
tions the Commission for reconsideration of the action 
taken on January 8, 1958 in granting: 


(1) assignment of the Construction Permit of 
WJMS-TV, Channel 12, Ironwood, Michigan from 
Upper Michigan-Wisconsin Broadcasting Company to 
Lake Superior Broadcasting Company (licensee of 
WDMJ-TV, Channel 6, Marquette, Michigan). 

(2) extension of time to construct the proposed sta- 
tion; and 

(3) operation of WJMS-TV as a satellite of WDMJ- 
TV Marquette. (Broadcast Actions, Report No. 3139). 

On the same day on which the above grants were 
made, the Commission granted construction permits 
for private inter-city relay system (BPTI-187-8) which 
was Upper Michigan-Wisconsin for off-the-air pickup 
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of programs of its station WDMJ-TV (Channel 6) 
Marquette for broadcast by WJMS-TV. 


Further, Red River also asks the Commission to 
postpone the effective date of the action taken until 
consideration of the matter on its merits and to set 
the matter for hearing on the questions set forth 
herein. 


96 
In support, Red River shows: 


1. Red River is a party aggrieved and whose interests 
are adversely affected. Red River is an affiliate of the 
Columbia Broadcasting System. Although Ironwood is 
approximately 95 miles from its transmitter, KDAL-TV, 
and the Superior, Wisconsin television station, WDSM-TV, 
are the closest existing television stations to Ironwood. 
The television viewers along the path from Duluth to 
Ironwood are accustomed to receive CBS program service 
from KDAL-TV. Under the proposal of the purchaser 
of the Construction Permit for Channel 12, Ironwood, that 
facility would become a satellite of the Marquette, Michi- 
gan CBS affiliate, WDMJ-TV. The latter station is about 
130 miles away from Ironwood. (The airline distance 
between Duluth and Marquette is 226 miles, according to 
the Airline Distance Map published by the U. S. Depart- 
ment of Commerce). The establishment of a satellite 
carrying CBS programs so close to KDAL-TV and so dis- 
tant from the mother station aggrieves and adversely 
affects Red River, as the licensee of KDAL-TV, in the 
following regards. 

(1) Red River is an affiliate of CBS. 

(2) The proposed station will be an affiliate of CBS. 

(3) There has been no overlap of CBS television 
programs in the Ironwood area between KDAL-TV 
and any other station. 
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(4) For the first time there will be overlap of Grade 
B contours of the proposed satellite and KDAL-TV. 


(5) For the first time, KDAL-TV will lose undupli- 
cated network coverage. 


(6) The proposed operation will offer CBS network 
programs and adjacencies to areas and populations 
previously receiving such programs only from KDAL- 
TV. 
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(7) The proposed operation will constrict the num- 
ber of advertisers available to KDAL-TV and thus 
affect the service rendered by KDAL-TV. 


2. Having demonstrated its standing to raise matters 
which affect the public interest, Red River now addresses 
this petition to compliance with the Commission Rule gov- 
erning reconsideration. Good reason for not raising the 
matter contained herein exists because petitioner was not 
aware that the proposed purchaser intended to use Chan- 
nel 12-Ironwood as a satellite of its Marquette station, 
Rule 1.191(b). 


3. If the Commission will reconsider and set aside the 
grant, the petitioner will apply for Channel 12-Ironwood 
for use as a satellite of KDAL-TV. The public interest 
is not served by relegating Channel 12 to satellite status 
of a television station so far distant when Red River is 
ready, willing and able to utilize the channel as a satellite 
of KDAL-TV initially, and to rapidly convert to local 
transmission service. 


4. There are legal and policy questions involved herein. 
As the United States Court of Appeals for the District of 
Columbia Circuit stated in Gerico Investment Company v. 
FCC, 14RR 2081, 2082, 
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‘‘The obvious purpose of Section 405 is to afford 
the Commission an opportunity to consider and pass 
upon matters prior to their presentation to the court.”’ 


The matter which Red River seeks to present is a novel 
one ; it can be stated as follows: 


Whether or not the FCC should make a channel 
available for competing applications proposing satel- 
lite operations rather than approve an extension of 
time to construct and to transfer a construction per- 
mit, which construction permit was obtained under 
promises for local service, and then planned to be 
used solely for a satellite. 


5. The FCC should permit competing applications for 
Channel 12 at Ironwood because the basic nature of the 
authorization has been so radically changed by the action 
taken herein. If the transferee of this bare 


construction permit were to have assumed the promises 
made by the transferor, a different situation would be 
presented. Such is not the case. The transferee pro- 
poses only to repeat the programs of a station a great 
distance away and as to which the residents of Ironwood 
and the surrounding area have no community of interest. 


6. Red River might have of course made application to 
the FCC for Channel 12 in Ironwood shortly after the FCC 
announced its policy on satellites and before the grant of 
the construction permit to the transferor, Upper Michigan- 
Wisconsin Broadcasting Company, on November 30, 1955. 
But since the transferor was a local applicant, who pro- 
posed a local transmission service, Red River did not 
compete with it for a grant. The greater public interest 
was in making a grant to a local owner who proposed a 
local service. This has now changed. Although the sale 
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of a construction permit for expenses may be valid under 
Section 310(b) of the Communications Act, it is submitted 
that a transfer of the construction permit was not really 
intended because of the intrinsic change im the nature of 
the proposals relied upon by the FCC in granting the 
original construction permit to the transferor on Novem- 
ber 30, 1955. 


7. At any hearing which the FCC may order on the mat- 
ters involved, Red River is prepared to prove that: 


(1) The area to be served by the Channel 12 station 
im Ironwood is a part of the Duluth trading area and 
not of the Marquette trading area. 


(2) There is a greater community of interest be- 
tween the residents of Ironwood and Duluth than 
between the residents of Ironwood and Marquette. 


(3) The public interest would be better served by a 


KDAL-TV satellite operation of Channel 12 in Iron- 
wood than by such operation by the licensee of the 
Marquette-Channel 6 station. 


8. The attention of the FCC is invited to the attached 
Engineering Statement. 


Rep Rrver Broapcasting Company 


By P. Szecau 
Paul M. Segal 
R. A. Marmer 
Robert A. Marmet 
816 Connecticut Avenue 
Washington 6, D. C. 


Its attorneys 
February 7, 1958 


45 





100 


ENGINEERING REPORT 


Roserr M. Smuman & Associates 
CONSULTING RADIO ENGINEERS 
1405 G Street, N. W. 
Wasuineron 5, D. C. 


ENGINEERING STATEMENT 


This engineering statement has been prepared in behalf 
of the Red River Broadcasting Co., Inc., licensee of Tele- 
vision Station KDAL-TV in Duluth, Minnesota by Robert 
M. Silliman. 


The writer is a consulting radio engineer whose quali- 
fications are a matter of record with the FCC. 


A study has been made to determine the Grade B con- 
tours of Television Stations KDAL-TV, channel 3, 100 Kw. 
ERP at 9.91 feet above average terrain; WJMS-TV, chan- 
nel 12, 0.794 Kw. ERP at 540 feet above average terrain 
and of WDMJ-TV, channel 6, 100 Kw. ERP at 787 feet 
above average terrain. 


The Grade B contours based upon the engineering mate- 
rial on file at the FCC have been shown on the attached 
figure and determined in accordance with FCC standards. 


It has been determined that there is an overlap of Grade 
B contours of KDAL-TV and proposed WJMS-TV and 
that no overlap of such contours exists between WJMS-TV 
and WDMJ-TV. 

It has been further determined that the population and 
land area within the KDAL-TV Grade B contour which 
also lies within the proposed WJMS-TV Grade B contour 
is as follows: 

Area 13.7 sq. mi. 
Population 101 persons 
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ENGINEERING REPORT 
Roserr M. Smuman & Associates 
CONSULTING BADIO ENGINEERS 
1405 G Street, N. W. 
Wasuincton 5, D. C. 


AFFIDAVIT 


District or CoLuMBIA : 
SS: 
Crry or WasHINGTON 


ROBERT M. SILLIMAN, being duly sworn upon oath 
deposes and says; 


That his qualifications are a matter of record with the 
Federal Communications Commission ; 


That he is a registered professional engineer in the 
District of Columbia; 


That his firm has been retained by the Red River Broad- 
casting Company, Inc. to prepare this engineering state- 
ment; 


That he has either prepared or directly supervised the 
preparation of all technical information contained in this 
engineering statement and that the facts stated in this engi- 
neering statement are true of his knowledge except as to 
such statements as are herein stated to be on information 
and belief and as to such statements he believes them to 
be true. 


Rosert M. Srmiman 


Subscribed and Sworn to before me this 7th day of Feb- 
ruary 1958. 
GretcHen Horr 
Notary Public 
My Commission Expires April 30, 1961. 
(SEAL) 
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Before the 
FEDERAL ComMUNICATIONS ComMISSION 
Washington 25, D. C. 
in re Applications of 


Uprer Micuican-Wisconstn Broapcastinc Co., Inc. (As- 
signor) and Lake Superior Broapcastinc Co. (As- 
signee), for Consent to the Assignment of the Con- 
struction Permit for Station WJMS-TV, Channel 12, 
Ironwood, Michigan 


BAPOCOT-242 


Urrer Micuican-Wisconstn Broapcastixc Co., Inc., for 
Construction Permits for Private Intercity TV Relay 
System Between Marquette and Ironwood, Michigan 


BPTI-187 
BPTI-188 


Uprer Micuican-Wisconsin Broapcastinc Co., Inc., for 
Extension of Time for Construction of WJ MS-TV, 
Ironwood, Michigan 


BMPCT-4722 


Upper Micuican-Wisconstn BroabcastINnG Co., Inc. (As- 
signor) and Laxe Superior Broapcastine Co. (As- 
signee), for Consent to the Assignment of the Con- 
struction Permits for TV Relay Stations KQJ-85 and 
KQJ-86 

BAPTI-11 


Opposition to Petition for Reconsideration and Rehearing 


Come now Upper Michigan-Wisconsin Broadcasting Co., 
Inc., assignor, and Lake Superior Broadcasting Co., as- 
signee, and submit their opposition to the petition for 
reconsideration and rehearing directed by the Red River 
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Broadcasting Company to the granting of the above-entitled 
applications. 


1. The city of Ironwood, Michigan has a 1950 census 
population of 11,466. It has no source of primary tele- 
vision service. On November 30, 1955 the Commission 
granted a construction permit for a commercial television 
station, WJMS-TV, to be operated on channel 12 in Iron- 
wood to the Upper Michigan-Wisconsin Broadcasting Co., 
Inc., the assignor herein. 


2. Ironwood lies slightly south of a line between Mar- 
quette, Michigam and Duluth, Minnesota. Ironwood is 
approximately 130 miles 
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from Marquette, and is slightly over 95 miles from Duluth. 
The Grade B contour of no television station extends to 
Ironwood. 


3. As is set forth in the attached affidavit, the ownership 
of the assignor made numerous efforts to make arrange- 
ments to pick up network programming from some other 
station. These efforts were unsuccessful. Finally, the as- 
signor contacted the now-assignee Lake Superior Broad- 
casting Company, the licensee of station WDMJ-TV on 
channel 6 in Marquette, Michigan. The parties agreed 
that the construction permit of the Upper Michigan-Wis- 
consin Broadcasting Company for channel 12 in Ironwood 
would be assigned to Lake Superior Broadcasting Com- 
pany. A relay system would be constructed to bring the 
programming of WDMJ-TV from Marquette to Ironwood, 
and WJMS-TV would be operated in the latter city as a 
satellite of the assignee’s Marquette station. 


4. Applications to achieve this result were submitted to 
the Commission, and in due course were granted as being 
in the public interest. Thus, for the first time, the peo- 
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ple of the Ironwood area are now in a position of antici- 
pating a primary television service. It is this result which 
petitioner Red River Broadcasting Company seeks to upset 
by its petition for reconsideration and rehearing. 


5. Red River Broadcasting Company is the licensee of 
station KDAL-TV on channel 3 in Duluth, Minnesota, over 
95 miles from Ironwood. It has filed its petition for recon- 
sideration in reliance upon section 405 of the Communica- 
tions Act, 47 U.S.C. § 405. However, its petition is defec- 
tive for multiple reasons, and must be dismissed or demed. 


6. Initially, petitioner Red River lacks the requisite 
standing to entitle its pleading to consideration. Section 
405 provides that a petition for rehearing may be validly 
filed only by a party who is ‘‘aggrieved or whose interests 
are adversely affected’’ by the Commission action com- 
plained of. ‘‘While the showing as to standing may be 
based on economic injury, electrical interference or other 


private effects, the showing with respect to the Commis- 
sion’s action complained of must relate 
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to the public interest.’’ In re Greater Huntington Radio 
Corporation, 14 Pike & Fischer Radio Reg. 270, 274 (1956). 
‘Further, the injury must be reasonably certain and defi- 
nite, and not nominal or speculative, National Broadcasting 
Co. (KOA) v. Federal Communications Commission, 132 
F.2d 545 (D.C. Cir. 1942), aff’d 319 U.S. 239 (1943).”” In 
re Louis E. Caster, 16 Pike & Fischer Radio Reg. 438, 442 
(1957). 


7. Petitioner Red River makes no real showing of how 
its interests could conceivably be adversely affected by the 
Commission action which it seeks to have reconsidered. It 
advances no claim of electrical interference, nor does it 
claim any definitive economic injury. 
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8. What is Red River’s claim of injury? It is remark- 
ably minute and remote. Red River’s station KDAL-TV 
in Duluth is a CBS television network affiliate, as is the 
assignee’s station WDMJ-TV in Marquette. The Grade 
B contour of petitioner’s station not only does not reach 
Ironwood, it does not even reach to the Michigan border. 
The new satellite operation in Ironwood will be a low power 
one, as WJMS-TV in that city will employ only 0.794 kw. 
Of course, the Grade B contour of such a satellite will 
reach towards Duluth. Petitioner has submitted an engi- 
neering statement in which it is claimed that there will 
be an overlap of the Grade B contours of its station KDAL- 
TV in Duluth and the satellite WJMS-TV in Ironwood. 
The number of people residing in the overlap area? Ac- 
cording to petitioner’s own claim, merely 101. 


9. This, then, is petitioner’s claim of standing. 101 per- 
sons in a minute Grade B overlap area would be able to 
view certain CBS programs on either KDAL-TV or on 
the satellite WJMS-TV in Ironwood. Petitioner would not 
even lose these 101 potential viewers; they would simply 
have a choice between two Grade B services.* 
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10. This is scarcely such a showing of injury as to confer 
standing upon petitioner to demand a rehearing. In stress- 
ing that a claim of injury must have real substance, the 
court of appeals has stated: 


‘‘Presumably by the decision in the Sanders case the 
Supreme Court intended that the financial injury must 
be something more than nominal or highly speculative. 


*Petitioner’s claim that 101 persons will be within the Grade B overlap of 
the two stations is based upon the present transmitter site in Ironwood. How- 
ever, assignee Lake Superior contemplates seeking Commission approval to 
locate the transmitter east of Ironwood. In such a case, any possible Grade 
B overlap would be even more minute. 
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It seems not unreasonable to read the opinion as re- 
quiring by implications that there be probable injury 
of a substantial character.’’ National Broadcasting 
Co. v. FCC, supra, 132 F.2d at 548. 


11. It is thus apparent that petitioner, located in another 
state more than 95 miles from the prospective satellite, has 
no standing to challenge the Commission’s actions herein. 
Its petition for reconsideration and rehearing must there- 
fore be dismissed. 


12. Yet we must not stop here, for the relief which peti- 
tioner seeks is as specious as its claim of standing. In fact, 
Red River seeks a form of relief which is directly contrary 
to the Communications Act, in that it asks the Commission 
to consider whether the public interest would be better 
served by having the Ironwood station operated as its satel- 
lite rather than that of assignee Lake Superior. Section 


310(b) of the Act, 47 U.S.C. §310(b), relating to assign- 
ments, specifically precludes the Commission from con- 
sidering whether the public interest might be served by the 
assignment of the permit in question to a person other 
than the proposed assignee. 


13. In this connection, certain background facts are rele- 
vant. As recounted in the attached affidavit of assignor’s 
president and general manager, Upper Michigan-Wiscon- 
sin Broadcasting Company made efforts to pick up network 
programming from petitioner’s own station KDAL-TV in 
Duluth. Initially, petitioner Red River’s president and 
general manager ‘‘indicated a willingness to enter into an 
agreement to permit WJMS-TV to pick up network pro- 
gramming from KDAL-TV.”’ (Page 1 of affidavit.) Sub- 
sequently, however, petitioner Red River changed its mind, 
leaving the assignor without a source of network programs, 
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14. The assignor subsequently made unsuccessful efforts 
to obtain such an arrangement with two other stations. It 
was ‘‘following these failures’’ that assignor contacted 
assignee Lake Superior, with the arrangement now under 
attack being worked out to the satisfaction of the parties. 
Now, belatedly, petitioner Red River has concluded that 
it would like to have its programming telecast to the Iron- 
wood area on channel 12 over WJMS-TV. However, the 
Commission is searcely a forum for the correction of busi- 
ness judgments, and the public interest determination al- 
ready made by the Commission herein may not be upset 
simply because Red River would prefer to have WJMS-TV 
in Ironwood as its satellite. 


15. Petitioner Red River seems to take the position that 
the clear provisions of section 310(b) should be somehow 
inapplicable to the assignment here involved since the as- 


signed station will be used as a satellite. Significantly, it 
advances no sound reason why section 310(b) should be 
inapplicable to this assignment, and it in effect contradicts 
its own contention by expressing a desire to use channel 
12 in Ironwood as a satellite itself. 


16. The people of the Ironwood area have never been 
furnished with a primary television service. It is clear 
that a satellite operation is the obvious answer to Iron- 
wood’s need for service. The assignee has agreed to fur- 
nish this service, and the assignor has concluded that this 
is the most efficient method of utilizing its construction per- 
mit. A satellite operation in Ironwood, broadcasting the 
programs of Marquette’s WDMJ-TV, will bring a primary 
programming service originating in Michigan to one more 
Michigan city. (See accompanying affidavit.) The Com- 
mission has concluded that this result is in the public inter- 
est, and no rational argument exists to the contrary. 
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17. Petitioner Red River Broadcasting Company lacks 
the requisite standing to seek rehearing under section 405 
of the Act, and the relief which it asks is specifically pro- 
hibited by section 310(b) of 
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the Act. The February 7, 1958 petition for reconsideration 
and rehearing filed against the granting of the above-en- 
captioned applications should be dismissed or denied forth- 
with. 
Respectfully submitted, 
Lake Superior Broapcastine Co., 
Assignee 
By Corwin R. Lockwoop 
Corwin R. Lockwood 
Stantey S. Harris 
Stanley S. Harris 
Hogan & Hartson 


810 Colorado Building 
Washington 5, D. C. 
Its Attorneys 


Uprer MicHIGAN- WISCONSIN 
BroapcasTinc Company, Inc., 
Assignor 
By D. F. Parnce 
D. F. Prince 
Prince, Taylor & Crampton 
Bowen Building 
Washington 5, D. C. 
Its Attorneys 
February 17, 1958 
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FreperaL Communications Commission 
FILE NO. BAPCT-242—Application for Assignment of 


Construction Permit for Chan- 
nel 12, Ironwood, Michigan. 


State or Micuican, ais 
County or GogEsic. : 
AFFIDAVIT IN REPLY TO PETITION FOR 
RECONSIDERATION AND REHEARING: 


WILLIAM L. JOHNSON, President and General Man- 
ager of Upper Michigan-Wisconsin Broadcasting Com- 
pany, Inc., (WJMS-TV) of Ironwood, Michigan, in REPLY 
to the Petition for Reconsideration and Rehearing filed 
herein by Red River Broadcasting Company, (KDAL-TV) 
of Duluth, Minnesota, being duly sworn, deposes and says: 


1. That approximately two years prior hereto, deponent 
as president and general manager of the Upper Michigan- 
Wisconsin Broadcasting Company, Inc., Station WJMS- 
TV, Ironwood, Michigam), personally contacted Dalton Le- 
Masuier, president and general manager of the Red River 
Broadcasting Company, licensee of KDAL-TV, at the office 
of the company, in Duluth, Minnesota. That Messrs. John 
LaForge, TV director for KDAL-TV and Carl Casperson, 
programing director for KDAL were then present and had 
been apprised as to the reason for the visit by deponent. 
Deponent then discussed the question of net-work service 
for the proposed Station WJMS-TV in the Ironwood, Mich- 
igan area. Mr. LeMasuier indicated his willingness to 
enter into an agreement to permit WJMS-TV to pick up 
net-work programing from KDAL-TV; that approximately 
two months thereafter, on an airplane trip back from a 
N.A.R.T.B. convention in Chicago, the discussion on net- 
work service was re-opened, at which time Mr. LeMasuier 
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then indicated to deponent that they had subscribed to a 
Nielsen survey, which survey would include the Ironwood, 
Michigan area. He suggested to deponent that the results 
of the survey would be 
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known in September of 1956, at which time he would make 
a determination, either for or against the request for net- 
work service from KDAL-TV to WJMS-TV. 


2. That sometime in September or October 1956 deponent 
again contacted Mr. LeMasuier, at which time he definitely 
indicated his unwillingness to enter into the proposed 
agreement. A few Months later WDSM-TV in Duluth was 
contacted by deponent and Mr. Bernard Ridder one of the 
owners of the station, after considerable discussion of the 
matter of his company providing net-work service, refused 
to accept an offer, which was deemed most generons on 


the part of Upper Michigan-Wisconsin Broadcasting Com- 
pany, Inc. That later, an attempt was made by deponent 
to secure the necessary net-work service from WSAU-TV 
in Wausan, Wisconsin, but without avail. 


3. That, following these failures, deponent contacted the 
Lake Superior Broadcasting Company, Marquette, Michi- 
gan, and Upper Michigan-Wisconsin Broadcasting Com- 
pany, Inc. was assured of their co-operation. Their offer of 
co-operation included the construction of a private relay 
system between Marquette and Ironwood, to be paid for by 
the Lake Superior Broadcasting Company, or as a joint 
venture of the Upper Michigan-Wisconsin Broadcasting 
Company, Inc. and said Lake Superior Broadcasting Com- 
pany. Arrangements were finally concluded whereby the 
Upper Michigan-Wisconsin Broadcasting Company entered 
into an agreement to assign its construction permit on 
Channel 12 to said Lake Superior Broadcasting Company. 
This area which WJMS-TV had proposed to serve will be 
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more adequately served by W.J MS-TV operating as a satel- 
lite on Channel 12 out of WDMJ-TV in Marquette, Michi- 
gan, rather than as a satellite operation as now proposed 
by the Red River Broadcasting Company (KDAL-TV) 
Duluth, Minnesota. 


4. Deponent further says: 
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(a) That there is by far a greater community of interest 
between the residents of Ironwood and the area to its east, 
lying within the borders of the State of Michigan, than 
between the residents of the same area and Duluth, Minne- 
sota. 


(b) The residents of the Michigan area to be served by 
WJMS-TV have no political interest or ties with the 
Duluth area. 


(c) That there is a minimum of recreational ties with the 
Duluth area, and for that reason also there is far greater 
possibility of economic security in the establishment of 
WJMS-TV on Channel 12 as a satellite of WDMJ-TV in 
Marquette, Michigan. 


(d) That the United States District Court and all Fed- 
eral Commissions and Departments operating and direct- 
ing United States Government affairs as they affect and 
pertain to Ironwood and Gogebic County, Michigan are 
located in Marquette, Michigan, as well several Michigan 
State Agencies and Departments are located in Marquette 
and Escanaba, Michigan which is 66 miles southeast of 
Marquette; that none of the above are westerly of Iron- 
wood, in or toward the Duluth, Minnesota area. That the 
newly constructed multi-million dollar Mackinac Bridge is 
also located to the east of Ironwood, and that Marquette 
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is about midway between Ironwood and said nationally 
known project. 
Wurm L. JoHNson 
Subscribed and sworn to before me this 14th day of Feb- 
ruary, 1958. 
Marron KosTELLo 
Notary Public, Gogebic County, Michigan 
My commission expires Apr. 16, 1961 
February 25, 1958 
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Fepera, Communications CoMMISSION 


Application for Assignment of Construction Permit for 
Channel 12, Ironwood, Michigan 


BAPCT-242 
Application for Extension of time to construct 
BMPCT-4722 


Applications for construction permits for private televi- 
sion intercity relay system 
BPTI-187-8 
Reply to Opposition to Petition for Reconsideration and Rehearing 


Red River Broadcasting Company, the petitioner herein, 
files this Reply to the joint opposition filed by Upper Mich- 
gan-Wisconsin Broadcasting Co., Inc., and Lake Superior 
Broadcasting Co. The Commission should grant the relief 
requested in the petition filed by Red River. 

In support, Red River shows: 

1. Paragraphs 6-11 of the Opposition challenge the 
standing of Red River. The Opposition does not at- 
tack any of the factual assertions made by Red River 
for standing. In its petition Red River asserted that 
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the proposed station will be a CBS affiliate and that 
Red River will lose unduplicated coverage of the area. 
The network rate for Red River and every affiliate is 
based, in large part, on unduplicated coverage. 


2. The Opposition seeks to minimize the quantity of 
injury to the petitioner; this is irrelevant. The injury, 
however small, gives standing to invite matters to the 
attention of the FCC affecting the public interest. The 
petition contained no request to set aside the grants 
involved herein on the basis of the private injury to 
Red River. 


3. Viewed under the Sanders case, the direct and 
immediate competitive effect, of the grant of the appli- 
cations herein, is to cause economic injury by loss of 
revenue. Revenue for Red River 


115 


is based upon the listeners in the Ironwood area; this 
goes beyond the Grade B contour of Red River’s sta- 
tion. The Nielsen survey, referred to on Page 1 of 
the affidavit attached to the Opposition, showed that 
KDAL-TV has good coverage beyond the Grade B 
contour, into Ironwood. Therefore, based upon the 
factual assertions of Red River in its petition, the 
admissions in the Opposition and the cases interpret- 
ing standing, Red River is a party. Camden Radio, 
Inc., v. FCC, 94 U. S. App. D.C. 312, 220 F2d 191, Elm 
City Broadcasting Company v. FCC, 98 U.S. App. D.C. 
314, 235 F2d 811. Clarksburg Publishing Company v. 
FCC, 95 U.S. App. D.C. 217 F2d 21. 


Pusuic INTEREST 


4. Even if it be accepted that Red River were not a 
party, the FCC should look further into the matter. 
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The grants must be set aside because they are contrary 
to the public interest. There is nothing which the 
grantor could transfer. Once the representations were 
abandoned, the Construction Permit was nothing. 
These grounds are definite and precise. The Opposi- 
tion protests strongly that Red River should suggest 
that Section 310(b) is not applicable. Why should the 
section be applicable, if there was no intent to transfer 
the ‘‘construction permit’? referred to in Section 
310(b)? That there was no such intent is made clear 
by the application. The only element of the construc- 
tion permit which will remain the same is the channel 
number. The proposed assignee will even change 
transmitter location (see Opposition, footnote on 
page 3), in addition to abandoning all program pro- 
posals, studios and equipment. A satellite operation 
is, of necessity, a completely different authorization. 
But for channel assignment, this could be a ‘‘transla- 
tor’’, ‘‘booster’’ or ‘‘repeater’’. 
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5. Naturally, Mr. Johnson wants to get out now. For 
this he wants his ‘‘expenses’’. Unfortunately, had he 
surrendered his construction permit the FCC could not 
pay his expenses. The Commission does not guarantee 
@ profit, or even expenses, to licensees. If Mr. John- 
son is leaving the scene, having done nothing, pure logic 
demands that the Commission select the best qualified 
applicant. Red River is better qualified than Lake 
Superior, but an unknown party may appear and pro- 
pose a service superior to that which Red River would 
offer. 


6. The Opposition contains material which is not 
relevant to the question before the Commission. The 
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Opposition states that Mr. Johnson was unable to make 
a network arrangement with three stations, before he 
contacted Lake Superior. By then, Mr. Johnson was 
no longer interested in network service, but wants to 
sell his construction permit. The parties had some 
difficulty because the purchaser did not want to be 
bound by the representations of Johnson for local 
service. In effect, a new construction permit was to be 
obtained, or as stated in the Opposition, ‘‘the arrange- 
ment now under attack being worked out to the satis- 
faction of the parties’’, Opposition, Page 5. The new 
‘‘arrangement’’ was to seek to get a grant of a com- 
pletely new proposal for Lake Superior. By coop- 
erating, Upper Michigan-Wisconsin was to receive its 
expenses. 


7. There is no valid public interest in permitting a 
traffic in permits, when the recipient erases all the data 


in the permit and a blank paper results. Red River 
proposes to apply for Channel 12 in Ironwood as a 
satellite. This must be done in a comparative hearing, 
to determine which proposal would best serve the pub- 
lic interest, convenience and necessity. Other portions 
of the Opposition constitute arguments, on the merits, 
as to why the proposal 
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by Marquette-Channel 6 for the use of an Ironwood 
Channel 12 satellite is in public interest. The time is 
not ripe for such arguments. 


8. The Johnson affidavit, attached to the Opposition, 
argues that Ironwood is more closely related to Mar- 
quette than to Duluth. Reference to a map and the 
distances involved refutes this. The Opposition admits 
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that Duluth is 35 miles closer to Ironwood than is 
Marquette. 
Rep River Broapcastinc CoMPANy 


By Pavt M. Secau 
Paul M. Segal 
Rosert A. MarmMer 
Robert A. Marmet 
816 Connecticut Avenue 
Washington 6, D.C. 
Its attorneys 


February 24, 1958 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of 


Urrer Micuican-Wisconstn Broapcastine Company, Ine. 
( ASSIGNOB) 
and 


Laxe Superior Broapcastinc Company (ASSIGNEE) 


For Assignment of Construction Permits for Station 
WJMS-TV, Ironwood, Michigan, and TV Relay Stations 
KQJ-85 and KQJ-86 


Uprer Micuican-Wisconsin Broapcastinc Company, Inc. 
For Construction Permits for Private Inter-City TV Relay 


System between Marquette and Ironwood, Michigan 


Urrer Micuican-Wisconstn Broapcastine Company, Inc. 
For Extension of Time for Construction of WJMS-TV, 
Ironwood, Michigan 
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File No. BAPCT-242 
File Nos. BPTI-187 
BPTI-188 
File No. BMPCT-4722 


Memorandum Opinion and Order 


By the Commission: (Commissioners Bartley and Lee 
not participating) 

1. The Commission has before it for consideration (a) 
‘‘Petition for Reconsideration and Rehearing,’’ filed on 
February 7, 1958, pursuant to Section 405 of the Communi- 
cations Act, Section 1.191 of the Commission’s Rules, and 
Section 10(d) of the Administrative Procedure Act by Red 
River Broadcasting Company, directed against the Com- 
mission’s action of January 8, 1958, granting without hear- 
ing the above-entitled applications; (b) a joint opposition 
thereto filed on February 17, 1958, by Upper Michigan- 
Wisconsin Broadcasting Company, Inc., and Lake Superior 
Broadcasting Company; and (c) a reply to said opposition 
filed by Red River Broadcasting Company on February 24, 
1958. 
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2. Red River Broadcasting Company is the licensee of 
Station KDAL-TV, Duluth, Minnesota. Duluth is approxi- 
mately 95 miles from Ironwood, Michigan, whose popula- 
tion totals 11,466 (1950 Census). Ironwood does not have 
a local operating television station and neither the Grade 
A or Grade B contours of Station KDAL-TV and Station 
WDMJ-TV reach the city of Ironwood. Marquette, Michi- 
gan is 130 miles from Ironwood. The above-captioned 
assignment application requests Commission consent to the 
assignment of the construction permit for Station WJMS- 
TV, Channel 12, Ironwood, Michigan, to Lake Superior 
Broadcasting Company, licensee of Station WDMJ-TV, 
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Channel 6, Marquette, Michigan. In this application, the 
proposed assignee set forth that it desired ‘‘to operate Sta- 
tion WJMS-TV as a satellite of Station WDMJ-TV, Mar- 
quette, Michigan, and thereby bring the first program 
service, including network service to the Ironwood 
area...’? No objections to grants of the above applica- 
tions were filed prior to the Commission’s action of Janu- 
ary 8, 1958, either by petitioner or any other party. 


3. In its petition, Red River Broadcasting Company 
alleges, in substance, that the petitioner is an afhliate of 
CBS; that WJMS-TV will be an affiliate of CBS; that there 
has been no overlap of CBS television programs in the 
Ironwood area between KDAL-TV and any other station; 
that for the first time there will be overlap of Grade B 
contours of the proposed satellite and KDAL-TV ; that this 
overlap will involve an area of 13.7 square miles in which 
reside 101 persons; that for the first time, KDAL-TV will 
lose unduplicated network coverage; that the proposed 
operation will offer CBS network programs and adjacencies 
to areas and populations previously receiving such pro- 
grams only from KDAL-TV;; that the proposed operation 
will constrict the number of advertisers available to KDAL- 
TV and thus affect the service rendered by KDAL-TV;; that 
good reason for not raising the matter contained in the 
petition exists because petitioner was not aware that the 
proposed purchaser intended to use Channel 12, Ironwood, 
as a satellite of its Marquette station; that if the Commis- 
sion will reconsider and set aside the grant, the petitioner 
will apply for Channel 12, Ironwood, for use as a satellite of 
KDAL-TV; and that the public interest is not served by 
relegating Channel 12 to satellite status of a television sta- 
tion so far distant when Red River is ready, willing and 
able to utilize the channel as a satellite of KDAL-TV ini- 
tially and to rapidly convert to local transmission service. 
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4. The petitioner further alleges that legal and policy 
questions are involved; that the matter which the petitioner 
seeks to present can be stated as follows: ‘¢Whether or not 
the FCC should make a channel available for competing 
applications proposing satellite operations rather than ap- 
prove an extension of time to construct and to transfer a 
construction permit, which construction permit was ob- 
tained under promises for local service, and then planned 
to be used solely for a satellite’; that the Commission 
should permit competing applications for Channel 12 at 
Ironwood because the basic nature of the authorization has 
been so radically changed by the action taken herein; that 
if the transferee of this bare construction permit were to 
have assumed the promises made by the transferor, a dif- 
ferent situation would be presented; that the transferee 
proposes only to repeat the programs of a station a great 
distance away and as to which the residents of Ironwood 
and the surrounding area have no community of interest; 
that the petitioner might have made application with the 
Commission for Channel 12 after the Commission an- 
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nounced its policy on satellites and before the grant of the 
above application, but since the transferor was a local 
applicant who proposed local transmission service, the 
petitioner did not compete with it for a grant; that the 
greater public interest was in making a grant to a local 
owner who proposed local service; that this has now 
changed; and that although sale of a construction permit 
for expenses may be valid under Section 310(b) of the 
Communications Act, it is submitted that a transfer of the 
construction permit was not really intended because of the 
intrinsic change in the nature of the proposals relied upon 
by the Commission in granting the original construction 
permit to the transferor on November 30, 1955. 
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5. In their joint opposition to the petition, Upper Michi- 
gan-Wisconsin Broadcasting Company, Inc., and Lake Su- 
perior Broadcasting Company allege, in substance, that the 
petitioner lacks the requisite standing to entitle its plead- 
ing to consideration; that the petitioner makes no real 
showing of how its interests could conceivably be adversely 
affected by the Commission action; that it advances no 
claim of electrical interference, nor does it claim any 
definitive economic injury; that petitioner’s claim of injury 
is minute and remote; that both KDAL-TV, Duluth, and 
WDMJ-TV, Marquette, are CBS network affiliates; that the 
Grade B contour of the petitioner’s station does not reach 
Ironwood; that the new satellite operation in Ironwood 
will be a low powered one, employing only 0.794 kw; that 
the number of people in the Grade B overlap area is 101; 
that the petitioner will not lose these 101 potential viewers, 
rather they will simply have a choice between two Grade B 
services; that the assignee, Lake Superior, contemplates 
seeking Commission consent to locate the transmitter from 
its present site at Ironwood to a place east of Ironwood, in 
which case, any possible Grade B overlap would be even 
more minute; and that this is scarcely such a showing of 
injury as to confer standing upon the petitioner to demand 
a rehearing. 


6. The opposition further sets forth that it is apparent 
that the petitioner, located in another state more than 95 
miles from the prospective satellite, has no standing to chal- 
lenge the Commission’s actions herein; that the relief 
which the petitioner seeks is as specious as its claim of 
standing ; that the relief it seeks is directly contrary to the 
Communications Act in that it asks the Commission to con- 
sider whether the public interest would be better served by 
having the Ironwood station operated as tts satellite rather 
than that of Lake Superior ; that Section 310(b) specifically 
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precludes the Commission from considering whether the 
public interest might be served by the assignment of the 
permit in question to a person other than the proposed 
assignee; that Upper Michigan-Wisconsin Broadcasting 
Company, Inc., made efforts to pick up network program- 
ming from the petitioner’s own station, KDAL-TV; that 
initially Red River’s President and General Manager ‘‘in- 
dicated a willingness to enter into an agreement’’ but sub- 
sequently petitioner changed its mind; that assignor made 
unsuccessful efforts to obtain such an arrangement with 
two other stations; that following these failures, assignor 
contacted Lake Superior concerning the arrangement now 
under attack; that now, belatedly, petitioner has concluded 
it would like to have its programming telecast to the Iron- 
wood area over Channel 12 (WJMS-TV); that the Com- 
mission is hardly a forum for the correction of business 
judgments and that the public interest determination al- 
ready made by the Commission herein may not be upset 


simply because petitioner would prefer to have WJMS-TV 
in Ironwood as its satellite; that the petitioner takes the 
position that Section 310(b) 
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should not be applicable to the assignment involved herein 
since the assigned station will be used as a satellite; that 
the petitioner advances no reason why Section 310(b) 
should be inapplicable to this assignment, and it in effect 
contradicts its own contention by expressing a desire to use 
Channel 12 as a satellite itself; that the people of Iron- 
wood have never been furnished with a primary television 
service; that it is clear that a satellite operation is the 
obvious answer to Ironwood’s need for service; and that 
a satellite operation in Ironwood, broadcasting Marquette’s 
WDMJ-TV, will bring a primary programming service 
originating in Michigan to one more Michigan city. 
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7. In its reply, petitioner alleges, in substance, that the 
opposition does not attack any of the factual assertions 
made by the petitioner with respect to standing; that the 
network rate for Red River and every affiliate is based, in 
large part, on unduplicated coverage; that the opposition 
seeks to minimize the quantity of injury to the petitioner; 
that the injury, however small, gives standing to invite 
matters to the attention of the Commission affecting the 
public interest; that the petition contained no request to 
set aside the grants involved on the basis of private injury 
to Red River; that revenue for Red River is based upon 
listeners in the Ironwood area; that this goes beyond the 
Grade B contour of petitioner’s station; that the Nielsen 
survey showed that KDAL-TV has good coverage beyond 
the Grade B contour into Ironwood; that if Mr. Johnson 
(President of assignor) is leaving the scene, pure logic 
demands that the Commission select the best qualified appli- 
cant; that the new ‘‘arrangement’’ was to seek to get a 
grant of a completely new proposal for Lake Superior; 
that there is no valid public interest in permitting traffic 
in permits, when the recipient erases all the data in the 
permit and a blank paper results; that Red River proposes 
to apply for Channel 12 in Ironwood as a satellite; and 
that this must be done in a comparative hearing to deter- 
mine which proposal would best serve the public interest, 
convenience and necessity. 


8. Section 405 of the Communications Act provides that 
after a decision or order has been made by the Commission 
in any proceeding, any party thereto or any other ‘‘person 
aggrieved or whose interests are adversely affected there- 
by’’ may petition for a rehearing and ‘‘it shall be lawful 
for the Commission, in its discretion, to grant such a re- 
hearing if sufficient reason therefor be made to appear.”? 
Section 1.191 provides, in pertinent part, that any person 
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not a party to a proceeding desiring to file a petition for 
reconsideration or for rehearing shall state with particular- 
ity his interests in the proceeding and show good reason 
why it was not possible for him to participate in the pro- 
ceeding. As is indicated above, the basis alleged by peti- 
tioner for invoking Section 1.191 of the Rules is that it was 
not aware that the proposed purchaser intended to use 
Channel 12 at Ironwood as a satellite of its Marquette sta- 
tion. The facts do not support petitioner in this respect. 
The above-entitled applications for assignment and inter- 
city relay systems were filed on November 14, 1957, and 
have been open to public inspection since that date. Thus, 
for almost two months prior to the grant herein, the peti- 
tioner had constructive notice of the proposed satellite 
operation. Further, the above-entitled application for ex- 
tension of time to complete construction was filed on June 
5, 1957. In that application, the assignor stated, among 
other things, ‘‘Under date of May 15, 1957, we entered into 


a contract with Lake Superior Broadcasting Company of 
Marquette, Michigan, copy of which is hereto attached, pro- 
posing the sale of our construction permit to it.’’ Clearly, 
on the basis of these facts, petitioner’s excuse for prior 
nonaction falls lamely by the wayside. 
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9. In order to have standing under Section 405, petitioner 
is required to show that it is a person ‘‘aggrieved or whose 
interests are adversely affected’? by the Commission’s 
grants. It is well established that the test provided by 
the Sanders case (FCC v. Sanders Bros. 309 U. S. 470) is 
one of direct and immediate competitive injury which gives 
‘<standing’’ without reaching the level of a legal right. The 
injury complained of must be reasonably certain and def- 
inite, and not nominal or speculative. National Broadcast- 
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ing Co. (KOA) v. FCC, 132 F. 2d 545; aff’d 319 U.S. 239. 
In that case the Court of Appeals stated at page 548: 


‘Presumably by the decision in the Sanders case the 
Supreme Court intended that the financial injury must 
be something more than nominal or highly speculative. 
It seems not unreasonable to read the opinion as re- 
quiring by implications that there be probable injury of 
a substantial character.’’ 


10. We have considered very carefully the allegations set 
forth in the petition and we are of the opinion that the 
petitioner has failed to satisfy the requirements of Section 
405 of the Act. The petition contains no allegation or 
showing that economic injury to the petitioner will result 
from the instant grant; there is no showing that the grant 
will cause or result in electrical interference since there 
has been no showing that conditions with respect thereto 
will be affected by the assignment; nor is there any showing 
of any other possible aggrievement or adverse effect upon 
the petitioner from the grant of the assignment application. 
The petition states, in effect, that the petitioner is an 
affiliate of CBS; that the proposed station will be an af- 
filiate of CBS; that there will be overlap of the Grade B 
contours of the proposed satellite and the petitioner’s 
station; that the petitioner will lose unduplicated network 
coverage; and that their network rate is based ‘‘in large 
part, on unduplicated coverage.’’ The implication of peti- 
tioner’s contention is that as a result of the Commission’s 
grants, it will economically be injured because 101 persons 
now residing in an area of 13.7 square miles within its 
Grade B contour may be in a position for the first time to 
receive programs originating in Marquette. It is not suf- 
ficient to show that the petitioner’s station is in competition 
with the applicant; it must be shown that the Commission’s 
grants have, by increasing the existing competition or in 
some other manner, adversely affected the petitioner’s 
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interests. In re Application of J. R. Meachem, 12 Pike and 
Fischer RR 1427; In re Time, Incorporated and Wayne Coy, 
15 Pike and Fischer RR 281. The competition complained 
of here, if it does exist, appears to be nominal and intangi- 
ble. We are umable to find, therefore, that petitioner has 
established standing to petition for reconsideration under 
Section 405 of the Act. In reaching the above conclusions, 
we have not overlooked the decision of the U. S. Court of 
Appeals for the District of Columbia in the case of Metro- 
politan Television Company v. Umted States of America, 
12 Pike and Fischer RR 2001. In that case, standing was 
established by Metropolitan Television Company in a pro- 
test in which it alleged, among other things, that it is 
licensee of Station KOA, Denver, Colorado; that Alvarado 
Broadcasting Company: is licensee of Station KOAT, 330 
miles away in Albuquerque, New Mexico; that KOAT’s 
proposed operation will cause interference within KOA’s 
primary and secondary service areas, though outside 
KOA’s normally protected contour; and, that the inter- 
ference will be substantial, involving an area of 2,000 square 
miles with a population of 16,593 within KOA’s primary 
service and an area of 1,238 square miles with a population 
of 149,202 within KOA’s secondary service. This is a far 
cry 
124 


from the allegations in the instant case where no inter- 
ference is claimed and where only 101 persons residing in an 
area of 13.7 square miles within the Grade B contour of the 
petitioner’s station will receive programs originating in 
Marquette. 

11. Despite petitioner’s failure to establish standing, we 
have given careful consideration to the objections raised 


by it with respect to the Commission’s grants and have 
concluded that they are without substance. In its applica- 


73 





(124) 


tion for extension of completion date, the assignor sub- 
mitted the following showing in support thereof: 


‘*Since the grant of the construction permit for 
Channel 12 at Ironwood, Michigan, I have worked 
steadily on the matter of securing a network affiliation 
and getting competent personnel to operate the pro- 
posed station. 

‘The problems confronting the permittee in oper- 
ating a local television station in Ironwood are such 
that we believe it is in the public interest to assign our 
construction permit to someone who is experienced in 
television operation and who will bring television 
service to Ironwood. 

‘Under date of May 15, 1957, we entered into a 
contract with Lake Superior Broadcasting Company of 
Marquette, Michigan copy of which is hereto attached, 
proposing the sale of our construction permit to it. 

‘*It is our considered opinion that this is the only 
feasible means of bringing television service to the 
Ironwood, Michigan area, and we respectfully request 
the Commission to extend our construction permit for 
a period of time after July 1, 1957 sufficient to permit 
the Commission to consider an application for the 
assignment of our construction permit to Lake Su- 
perior Broadcasting Company, which will be filed as 
soon as it can be readied for filing.”’ 

In the assignment application, it was shown that there was 
no operating television station in the city of Ironwood and 
that said city was not receiving a Grade A or Grade B signal 
from any television station. These were factors of major 
significance in prior Commission grants of satellite oper- 
ations. The Commission concluded that television service 
to Ironwood would result from a Grant of the above appli- 
cations and would be in the public interest. In these cir- 
cumstances, the grant of the inter-city relay system was 
clearly warranted and was consistent with Commission 


policy. 
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12. As to petitioner’s claim that the public interest is not 
served by relegating Channel 12 to satellite status of a 
television station so far away when Red River is ready, 
willing and able to utilize the channel as a satellite of 
KDAL-TV, it is clear that this proposal cannot be enter- 
tained in light of the provisions of Section 310(b) of the 
Communications Act which provides, among other things, 
that in acting on an application, the Commissiom may not 
consider whether the public interest, convenience and 
necessity 
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might be served by the transfer, assignment or disposal 
of the permit or license to a person other than the proposed 
transferee or assignee. Similarly, the petitioner’s allega- 
tion that the public interest is not served by allowing a 
‘‘traffic in permits’’ is unsubstantiated by facts. We con- 
clude, therefore, that the petition fails to show that the 


grants complained of were improper or otherwise not in the 
public interest. 


13. The instant petition alleges also that it is filed under 
Section 10(d) of the Administrative Procedure Act. This 
section provides for interim relief pending judicial review. 
That section is inapplicable in this case on the basis of the 
facts which presently pertain. 


14. In light of the above, the Petition for Reconsidera- 
tion and Rehearing filed herein by Red River Broadcasting 
Company IS DISMISSED. 


Fepera, Communications ComMMISSION 


Mary Jane Morris 
Secretary 
Adopted: April 2, 1958 
Released: April 8, 1958 





IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Rep River Broapcastinc Co., Inc., Appellant 
FeperaL Communications Commission, Appellee, 
Lake SupPezior Broapcastinc Company, Inc., Intervenor. 


Case No. 14,458 


Prehearing Stipulation 


The parties to the above-captioned case, by their counsel, 
have entered into a prehearing stipulation as follows: 

I. The parties agree that the following issues are 
presented by this case, it being also agreed that the parties 
do not concede the correctness of any factual or legal pro- 
mises which may be implicit in the formulation of the 
issues : 


1. Whether or not appellant had standing to petition for 
rehearing of actions of the FCC which granted applications 
seeking approval of (1) the modification of the construc- 
tion permit for television channel 12, Ironwood, Michigan, 
and (2) the transfer to intervenor of the modified permit? 

2. If the appellant did have standing to petition for re- 
hearing, were the Commission’s actions arbitrary and 
capricious, in violation of section 310 of the Communica- 
tions Act, or in violation of the Commission’s rules and 
regulations? 


Il. The parties reserve the right to argue that one or 
both of the above-stated issues are not properly before the 
Court. 


III. Counsel for the parties further agree and stipulate: 


1. Appellant will serve and file its printed or multilithed 
brief on or before September 30, 1958; appellee and inter- 
venor will serve and file their printed or multilithed briefs 
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on or before November 14, 1958; and appellant will serve 
and file its printed or multilithed reply brief, if any, on or 
before December 15, 1958. 


2. The printed or multilithed joint appendix, which will 
be kept at minimum size for the Court’s benefit, will be filed 
on or before December 24, 1958. This joint appendix will 
contain, in addition to its own numbered pages, the page 
numbers of the record filed on May 19, 1958 from which the 
material in the joint appendix is taken. 


3. The appellant and intervenor will be excused from 
including in the joint appendix the docket entries of the fil- 
ing of the notice of appeal and the notice of intervention. 
However, this prehearing stipulation will be printed in the 
joint appendix. 


Respectfully submitted, 


For Tue FrepERnAL COMMUNICATIONS 
CoMMISSION : 
Ricuarp A. SoLomon 
Joun J. O’Matey, Jz. 


For Rep River BroapcasTine CoMPANY: 
Pavn SEGAL 
Roserr A. MARMET 


For Lake SUPERIOR BROADCASTING 
Company, Ine.: 
Sranuey S. Hargis 


June 17, 1958 
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QUESTIONS PRESENTED 


1. Whether or not the appellant had standing to petition 
for rehearing of actions of the FCC which granted appli- 
cations seeking approval of (1) the modification of the 
construction permit for television channel 12, Ironwood, 
Michigan, and (2) the transfer to intervenor of the modi- 
fied permit? 


2. If the appellant did have standing to petition for 
rehearing, were the Commission’s actions arbitrary and 
capricious, in violation of section 310 of the Communica- 
tions Act, or in violation of the Commission’s rules and 
regulations? 








INDEX 


Counterstatement of the Case 
Statute Involved 


I. The authorization of a VHF channel for use as a 
satellite is in no sense violative of any Commis- 
sion rule 


II. Appellant lacks the requisite standing to petition 
for rehearing in reliance upon section 405 


III. Even assuming that appellant had standing, the 
Commission properly denied appellant’s petition 


Conclusion 
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IN THE 


United States Court of Appeals 


For THE Distraict or Cotumsm Crovrr 
No. 14,458 


Rep River Broapcastinc Company, Inc., Appellant, 
v. 
FEDERAL COMMUNICATIONS Commission, Appellee, 


Lake SupPERIon Broapcastinc Company, Intervenor. 


On Appeal from the Federal Communications Commission 
BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Ironwood, Michigan, is a city whose 1950 census popu- 
lation was 11,466. It lies slightly south of a line between 
Marquette, Michigan, and Duluth, Minnesota, approxi- 
mately 130 miles from Marquette and 95 miles from Duluth. 
Not only has Ironwood never received any primary tele- 
vision service; it does not lie within even the Grade B 
contour of any existing television station. 


When the Federal Communications Commission adopted 
the basic nationwide television structure in its Sixth Report 
and Order in April of 1952, it allocated UHF channel 31 
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to Ironwood.!' On November 27, 1953, pursuant to a rule 
making proposal submitted by the Upper Michigan- 
Wisconsin Broadcasting Company, the Commission moved 
VHF channel 12 from Iron River, Michigan (population 
4,000) to Ironwood.? Two years later, on November 30, 
1955, the Commission granted the application of Upper 
Michigan-Wisconsin Broadcasting Company for a con- 
struction permit for a television station to be operated 
on channel 12 at Ironwood. 


A few months thereafter, the president and general 
manager of Upper Michigan-Wisconsin Broadcasting Com- 
pany contacted the principal executive officer of Red River 
Broadcasting Company, the appellant herein and the li- 
censee of KDAL-TV in Duluth. An effort was made to 
permit the newly authorized station in Ironwood to pick 
up and rebroadcast network programs from appellant’s 
station. Initially, appellant indicated a willingness to 
furnish network programming to the Ironwood permit 
holder. However, in the autumn of 1956, appellant in- 
formed Upper Michigan-Wisconsin Broadcasting Company 
that it would not enter into the proposed agreement. 
(R. 110-11.) 


Subsequently, in an effort to obtain the relayed network 
programming without which the Ironwood station could 
not feasibly be constructed and operated, the permit holder 
contacted two other existing television stations (WDSM-TV 
in Duluth and WSAU-TV in Wasau, Wisconsin). These 
efforts also proved futile. (R. 111.) 


Nearly two years of effort produced no results in the 
permit holder’s pursuit of network programming. It was 


1'The Sixth Report and Order is found at 1 Prke & FiscHrer Rapio REG. 
91:601-91:1112. The assignment of channel 31 to Ironwood was not referred 
to in the Sixth Report itself, but rather was provided for in the table of 
allocations adopted by the Sixth Report as section 3.606 of the Commission’s 
Rules. 1 Pixe & FiscHer Rapio Rea. 53:602, 53:605. 


29 Pixe & FiscHer Rapio RxEG. 1370. 
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then that intervenor Lake Superior Broadcasting Com- 
pany was contacted. Intervenor, a Michigan corporation, 
is the licensee of station WDMJ-TV in Marquette, Michi- 
gan. Negotiations were entered into with the objective of 
permitting Ironwood to be furnished a primary television 
service for the first time. Ultimately, on May 15, 1957, 
Upper Michigan-Wisconsin Broadcasting Company con- 
tracted to assign its construction permit for channel 12 
in Ironwood to intervenor, with intervenor agreeing to 
construct a private inter-city relay system between Mar- 
quette and Ironwood. The station to be constructed in 
Ironwood would not have studios or originate its own 
programs, but would be operated as a so-called ‘‘satellite’’ 
of the Marquette station, rebroadcasting the entire pro- 
gram schedule of WDMJ-TV. (R. 3, 111-12.) 


On November 14, 1957, the necessary applications for 
FCC consent to the assignment of the construction permit 
and for the inter-city relay system were filed with the 
Commission. On November 18, 1957, the Commission 
released a public notice stating in part that the applica- 
tions had been tendered for filing. This notice specifically 
stated that the Commission was being asked to authorize 
satellite use of channel 12 in Ironwood.* One week later, 
another FCC public notice announced that the applications 
had been accepted, and it was again spelled out that the 
Ironwood station would rebroadcast the programs of 
WDMJ-TV in Marquette as a satellite if the applications 
were granted.‘ 


The applications remained on file for nearly two months, 
during which time they were always available for public 
inspection in the Commission’s reference room. As had 
the public notices, the applications made it clear that 
intervenor planned to use channel 12 in Ironwood for a 
satellite operation. (R. 1, 6, 13, 15-17, 19.) 


3 FCC Public Notice B-52488, Report No. 5649, November 18, 1957. 
4 FCC Public Notice B-52668, Report No. 5654, November 25, 1957. 
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No objections were submitted to the Commission con- 
cerning the pending applications, nor did any party request 
a hearing. On January 8, 1958, the Commission concluded 
that it would be in the public interest to grant the appli- 
cations, and did so. Appellant filed a petition for recon- 
sideration and rehearing on February 7 directed to the 
granting of the applications; that petition was denied 
by the Commission on April 2, 1958. (R. 119-25; Ap- 
pendix B to Brief for Appellant.) The instant appeal 
followed. 


STATUTE INVOLVED 


The relevant statute, section 310(b) of the Communica- 
tions Act,® is set forth in Appendix A to the Brief for 
Appellant. 


SUMMARY OF ARGUMENT 


rT 
iL 


There are numerous small towns throughout the United 
States which are not within the primary service contours of 
any existing television stations and which cannot support 
television stations of their own. In order to permit such 
towns to receive a primary service, the Commission, in 
appropriate circumstances, authorizes the use of channels 
assigned to them for satellite operations. That is, it 
will permit a low power station to be operated in such 
a town without originating its own programming, by 
simply rebroadcasting the program schedule of another 
existing station. Such an operation is consistent with the 
Commission’s rules and, as here, is in the public interest, 


II 


When a party seeks reconsideration or rehearing of 
Commission action, it is a prerequisite that the party 
be aggrieved or adversely affected by the action complained 


5 Act of June 19, 1934, ¢. 652, $310(b), 48 Srar. 1086, as amended, 66 
Stat. 716, 47 U.S.C. $310(b). 
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of. Without some injury which is more than nominal or 
speculative, a party seeking reconsideration lacks the 
requisite standing and a petition filed by that party must 
be rejected. In the instant case, appellant lacked the 
requisite standing to petition for reconsideration and its 
petition was properly dismissed. 


Appellant contends that it had a right to compete with 
intervenor for the construction permit which was assigned 
to intervenor in the action here under review. This is a 
defective argument; in assignment cases the Communica- 
tions Act specifically directs the Commission not to con- 
sider anyone other than the proposed assignee in determin- 
ing whether an assignment application should be granted 
in the public interest. 


Ii 


If it be assumed that appellant had standing to petition 
for reconsideration of the Commission’s action, its petition 
was properly dismissed. Appellant is in violation of the 
Commission’s rules by failing to show good reason why it 
did not participate in the proceeding before the applications 
were granted, and its petition should have been denied 
on this ground alone. Further, television service to Iron- 
wood would result from a grant of the applications, and 
the facts revealed no ‘‘trafficking in licenses’’ in the assign- 
ment of the construction permit to intervenor. Appellant 
having shown no reason why the Commission’s action was 
contrary to the public interest, its petition for reconsidera- 
tion was properly dismissed. 
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ARGUMENT 
I 


The Authorization of a VHF Channel for Use as a Satellite is 
in No Sense Violative of Any Commisison Rule 


The first argument advanced by appellant is that the 
Commission’s authorization of the use of channel 12 for 
a satellite operation in Ironwood is violative of section 
3.606 of the Commission’s rules, 1 Prxz & Fiscuer Rapto 
Rec. 53:602. This argument can only be characterized 
as frivolous. 


There is no rule whatsoever which precludes the use 
of VHF channels for satellite operations. The only rule 
cited by appellant, section 3.606, has no applicability to 
this question. Section 3.606 contains the nationwide table 
of television channel allocations, and establishes no limita- 
tions on the use of the channels (other than to designate 
channels for either commercial or non-commercial use). 
It simply assigns channels ‘‘to the listed communities 
in the United States,’ with the table of assignments in 
pertinent part allocating VHF channel 12 and UHF channel 
31 to Ironwood.® 


Appellant relies upon Public Notice 9036 of the Com- 
mission, dated August 5, 1954,” for its contention that UHF 
channels can be used for satellites but that VHF channels 
cannot. This has no merit. Public Notice 9036 did not 
amend (or purport to amend) section 3.606 of the Com- 
mission’s rules to authorize satellites, for the very simple 
reason that no rule had to be amended to permit satellite 
operations. The only prerequisite for a satellite authoriza- 
tion is a determination by the Commission that the public 
interest, convenience, and necessity will be served by such 
use of a channel. Public Notice 9036 simply advised the 


61 Pree & Fiscure Rapio Ra. 53:602, 53:605. 


710 Pixe & Fiscure Rapio Rea. 1199 (1954), quoted on p. 8 of Brief 
for Appellant. 
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industry that the Commission would give consideration to 
applications which contemplated satellite operations, with 
it being specified that the new policy related both to existing 
construction permits and to applications for new permits.*® 


The instant ease presents a classic example of how a 
satellite operation can be in the public interest. The city 
of Ironwood has never received a primary service from any 
existing television station. This Court has been sufficiently 
exposed to the economies of television broadcasting to 
realize that no city with a population of only 11,466 could 
support a television station which would have its own 
studios and staff and originate programming of its own. 
It is a practical fact that a low power, economical satellite 
operation is the only method by which the people of Iron- 
wood can hope to receive a primary television service.° 


The concept of VHF channels’ being used as satellites 
is searcely new. The first such use was authorized in 1954.” 
The instant authorization for a satellite use of channel 12 
in Ironwood means that that Michigan city will now receive 
a full program service which originates from another Michi- 


8 Ibid. 


9In the interest of further encouraging satellites, the Commission on June 
22, 1955 authorized low power television stations. It stated in part: 


“<In proposing to lower the minimum power requirements for television 
stations, the Commission expressed its desire to obtain the maximum 
utilization of the television broadcast frequencies and noted its concern 
for stimulating the growth of television in the smaller communities 
situated at remote areas presently beyond the service areas of operating 
stations. The Commission pointed out that a step in this direction was 
the policy announced in its Public Notice of August 5, 1954 (FCC 54-991) 
that it would consider applications for stations which do not propose to 
originate any local programs where it appears that this type of opera- 
tion [satellite] would permit the flexibility and the necessary economy to 
make the operation of a station feasible in a community where one might 
not otherwise be constructed.” 12 Pixs & Fiscurr Rapio Res. 1543, 1544, 


10 Forest Capitol Broadcasting Co., 11 Pree & FiscHER Rapio Ree. 514 
(1954); see also Hawaiian Broadcasting System, Inc., 11 Pixs & FISCHER 
Rapio Re. 973 (1955). 
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gan city." To be sure, it would be desirable for Ironwood 
to have a station entirely its own, with locally originated 
programs. For reasons of economics, however, this is not 
now feasible. The choice presented in this case was between 
no service in Ironwood, or a rebroadcast service from 
Marquette by means of a satellite operation. Denying 
the assignment application would only have deprived the 
area of a much needed primary television service.” 


Ultimately, appellant concedes the fallacy of its argu- 
ment, for it states that it would like to operate a low 
power station on channel 12 in Ironwood as a satellite of 
its KDAL-TV in Duluth. However, this Court is concerned 
only with errors of law, rather than with permitting a 
modification of appellant’s past business judgments. Ap- 
pellant’s argument that a VHF satellite operation is con- 
trary to the Commission’s rules is totally without merit. 


II 


Appellant Lacks the Requisite Standing To Petition for 
Rehearing in Reliance Upon Section 405 


A petition for rehearing in reliance upon section 405 
of the Communications Act can only be filed by a person or 
party who is ‘‘aggrieved or whose interests are adversely 
affected’’ by the Commission action complained of.* In 


11 The fact that Marquette and Ironwood are both in the State of Michigan 
has a very real public interest significance. The locally originated public 
service programming of WDMJ-TV in Marquette is aimed at Michigan resi- 
dents, with respect to such matters as political elections and activities of the 
state government. Reception of such a program service has great meaning 
to the people of Ironwood, whereas programming from appellant’s station in 
Minnesota would be comparately meaningless on matters of local interest. 
Moreover, Minnesota does not even border on Michigan near Ironwood; a 
sizable portion of the State of Wisconsin intervenes, This further emphasizes 
the similarity of interests between the people of Marquette and Ironwood, 
and the dissimilarity of interests between Ironwood and Duluth. 


12 See Basin TV Co., 13 Prxe & FiscHEe Rapio Exe. 392 (1956). 


13 Act of June 19, 1934, c. 652, § 405, 48 Srar. 1095, as amended, 66 Srar. 
720, 47 U.S.C. § 405. 
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the instant case, appellant Red River lacked the requisite 
standing to entitle its petition to consideration. 


In its petition for reconsideration, appellant spelled out 
the manner in which it claimed to have been aggrieved or 
adversely affected by the action here under review. It 
is difficult to conceive of a more insignificant claim of 
injury. With its petition, appellant submitted engineering 
data claiming that there would be an overlap of the Grade B 
contour of its KDAL-TV in Duluth and the Grade B con- 
tour of the low power station in Ironwood. (R. 100-01.) 
The area of this overlap? By appellant’s own figures, 
13.7 square miles. The number of people living therein? 
Only 101, by appellant’s own computation. (R. 100.) 


Thus, the resultant overlap is clearly de minimis. Even 
more significant, however, is the nature of the injury which 
appellant claimed would result from the overlap. There 
is no claim of interference here; no one will lose the ability 
to receive appellant’s station. Thus, appellant does not 
claim that it will lose those 101 persons as potential viewers. 
Rather, since the stations operated by appellant and inter- 
venor are both affiliates of the same television network 
(CBS), appellant argued that it would lose ‘‘unduplicated 
network coverage’’ in the overlap area. (R. 96.) 


The mere expression of such a claim indicates its spe- 
ciousness. Appellant asked the Commission to set aside 
the assignment which would give a city of 11,466 persons 
its first primary television service solely to keep 101 per- 
sons within its coverage area from being able to have a 
choice of two stations. 


No station is entitled to any ‘‘unduplicated network 
coverage,”’ either by statute or rule, so no right of appellant 
would be abridged even if the overlap area were not 
de minimis. An illustration makes this apparent. The 
cities of Washington and Baltimore both have television 
stations which are CBS affiliates. Many tens of thousands 
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of people living between the two cities can receive pro- 
grams from both the Washington and the Baltimore sta- 
tions. This is commonplace, and readily acknowledged 
to be in the public interest. Yet this proceeding arose 
from the fact that 101 persons residing to the northwest 
of Ironwood will now be able to have a choice between two 
Grade B services, instead of having to depend solely upon 
a Duluth station which is 95 miles away. 


This falls far short of the injury which can confer 
standing upon a party to demand reconsideration or re- 
hearing. In stressing that a claim of injury must have 
real substance, this Court has stated: 


‘Presumably by the decision in the Sanders case 
the Supreme Court intended that the financial injury 
must be something more than nominal or highly specu- 
lative. It seems not unreasonable to read the opinion 
as requiring by implication that there be probable 
injury of a substantial character. So much by limita- 
tion seems necessary to prevent vindication of the 


public interest from turning into mass appeals by the 
industry at large, with resulting helpless clogging 
of the administrative process by judicial review.’’* 


One additional factor must be borne in mind in consid- 
ering appellant’s claim of injury. Appellant’s KDAL-TV 
in Duluth and intervenor’s WDMJ-TV in Marquette carry. 
CBS network programs during only a portion of their 
broadcast day. During the rest of the time, locally origi- 
nated programming is presented. Thus, when even one of 
the two stations is telecasting local programming, the 
101 persons in the overlap area will have a choice of two 
different services. 


In addition to contending that it will be hurt by losing 
the ‘‘unduplicated network coverage’’ of the 101 people 


14 National Broadcasting Co. v. FCC, 76 U.S. App. D.C. 238, 241, 132 F. 2d 
545, 548, aff’d, 319 U.S. 239 (1943). See also Louis E. Caster, 16 Pree & 
FiscHeEz Rapio Rea. 438, 442 (1957). 





11 


residing in the Grade B overlap between the two stations, 
appellant argues that it will suffer a ‘‘very substantial’’ 
detriment in that advertisers may now choose intervenor’s 
Marquette station rather than its Duluth station. (Brief 
for Appellant, p. 18.) Such a claim is truly specious. 
Marquette’s 1950 census population was 17,202; it has 
been noted supra that the population of Ironwood is 11,466. 
On the other hand, appellant’s KDAL-TV serves the twin 
cities of Duluth, Minnesota, and Superior, Wisconsin. 
Duluth’s 1950 census population was 104,511; Superior’s 
was 35,325. Overall, KDAL-TV serves approximately a 
quarter of a million people. For appellant to argue that 
it will suffer great financial injury as a result of inter- 
venor’s operation of a satellite in Ironwood is scarcely 
convincing. 


The Commission gave careful consideration to appel- 
lant’s claim of injury, and concluded that: ‘‘The competi- 
tion complained of here, if it does exist, appears to be 
nominal and intangible. We are unable to find, therefore, 
that petitioner has established standing to petition for 
reconsideration under Section 405 of the Act.’’ (R. 123; 
Brief for Appellant, Appendix B, p. 31.) This conclusion 
was eminently sound. 


Now, at the appellate level, appellant effectively con- 
cedes the validity of the Commission’s action. While it 
claims economic injury in its statement of the case (Brief 
for Appellant, p. 3), the basic contention in its argument 
on standing now is that it need not show any economic 
injury; it need only show that it was deprived of its legal 
rights. (Brief for Appellant, p. 16.) 


There are two basic and fatal defects to this argument. 
First, appellant did not advance the point at the Commis- 
sion level (see R. 95-99), and hence it is precluded from 
urging the point here by the very statute on which it 
relies. Section 405 of the Communications Act makes it 
clear that judicial review may not be had of questions 
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on which the Commission has not been afforded an oppor- 
tunity to pass. 


Second, and more important, Red River claims to have 
been denied a ‘‘legal right’’ which is specifically contrary 
to the Communications Act. Appellant argues that it had 
the right to compete for the channel 12 authorization in 
Ironwood, but it did not. It is axiomatic that the Commis- 
sion’s ‘‘, . . action must be measured by what the Com- 
mission did, not what it might have done.’**> Here the 
Commission granted its consent to the assignment of an 
existing construction permit which authorized the use of 
channel 12 in Ironwood. Section 310(b) of the Communica- 
tions Act specifically provides that while the Commission 
is to treat an assignment application as if the assignee 
were making an original application for the permit in 
question, nonetheless ‘‘the Commission may not consider 
whether the public interest, convenience, and necessity 
might be served by the... assignment... of the permit... 
to a person other than the proposed .. . assignee.”? Thus, 
appellant’s claimed ‘‘legal right’? not only does not exist 
but is specifically barred by statute. 


The fact that the assignment here involved contemplated 
a satellite operation rather than a purely local station does 
not alter the effect of the statute. As long as it held the 
construction permit for channel 12 in Ironwood, the assignor 
and only the assignor had the right to use the frequency. 
Without the permit, intervenor had no right to use channel 
12. When the assignment of the construction permit to 
intervenor was agreed upon, and when the Commission’s 
consent to the assignment was sought, it then became the 
duty of the Commission to determine whether the assign- 
ment would serve the public interest. 


15 SEC vy. Chenery Corp., 318 U.S. 80, 93-94 (1943). 
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To be sure, the assignment resulted in certain changes in 
the use of the channel, but this is the case in any assign- 
ment. New permittees result in new personnel, different 
programming ideas, and often different networks. But 
programming or other changes do not make an assignment 
anything other than an assignment. The assignment appli- 
cation could have been granted or denied, but the Act 
specifically precludes the Commission from considering 
whether the public interest would be better served by an 
assignment to someone other than the proposed assignee. 
Thus, appellant’s claim that it had a ‘‘legal right’’ to 
compete for the assignment of the Ironwood permit is 
clearly erroneous. 


mm 


Even Assuming That Appellant Had Standing, the Commission 
Properly Dismissed Appellant’s Petition 

As has been stated, the Commission concluded that Red 
River had no standing to entitle its petition to consideration. 
Nonetheless, the Commission went beyond this jurisdic- 
tional defect and actually considered the merits of appel- 
lant’s claims. It concluded that the claims were without 
substance, and that the petition should be dismissed. 


Initially, section 1.191(b) of the Commission’s rules 
provides that when any person who was not a party to a 
proceeding seeks reconsideration of Commission action, 
that person must ‘‘show good reason why it was not pos- 
sible for him to participate in the proceeding.’”* Appel- 
lant’s sole reason for not having objected to or sought a 
hearing before the applications were granted was that it 
allegedly ‘‘was not aware that the proposed purchaser 
intended to use Channel 12-Ironwood as a satellite of its 
Marquette station.’’ (R. 97.) However, as the Com- 
mission rather colorfully concluded, this ‘‘excuse for prior 


16) Prxe & Fiscuer Rapio Rea. 51:173. 
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non-action falls lamely by the wayside.’’ (R. 122; Brief 
for Appellant, Appendix B, p. 29.) 


As has been pointed out supra (p. 3), the Commission 
released not one but two public notices with respect to 
the applications which specifically stated that channel 12 
was proposed to be used as a satellite. Additionally, the 
applications made this fact clear; they were available in 
the Commission’s public reference room for nearly two 
months before they were granted. While appellant asks 
this Court to look with disfavor upon the concept of con- 
structive notice (Brief for Appellant, p. 16, n. 1), appel- 
lant’s failure to participate prior to the granting of the 
applications is obviously unjustified and its petition was 
properly dismissed on this basis alone. 


Nonetheless, doubtless for practical considerations, the 
Commission proceeded to consider and reject another of 
appellant’s contentions. Appellant argues that the Com- 


mission’s action ‘‘amounts to condoning trafficking in li- 
censes.’? (Brief for Appellant, p. 14.) However, this 
claim is indeed frivolous, and properly was rejected by 
the Commission. (R. 125; Brief for Appellant, Appendix 
B, p. 33.) 


Appellant takes the position that intervenor paid $10,000 
to Upper Michigan-Wisconsin Broadcasting Company for 
nothing more than ‘‘a piece of paper which entitled it to 
exclusive possession of the channel.’’ (Brief for Appellant, 
p. 15.) This disregards the facts. The application made 
it clear that the $10,000 covered expenses which had been 
incurred by the assignor, and further that real estate valued 
at $5,000 was transferred to intervenor. (R. 4, 45-46.) 


It was the assignor who participated in the rule making 
proceeding and successfully urged that channel 12 be allo- 
cated to Ironwood. Thereafter, once the channel had been 
moved, the assignor prepared and submitted an application 
for channel 12 which culminated in the construction permit 
now involved here. After receiving the permit, the as- 
signor tried for nearly two years to obtain a source of 
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programs. These efforts were unsuccessful, and the Upper 
Michigan-Wisconsin Broadcasting Company concluded that 
Ironwood could not support a local station originating local 
programs.” It was then that the assignment here under 
review was agreed upon, so that the people of Ironwood 
could receive their first primary television service. 


The recorded expenses incurred by the assignor and its 
officers totalled $5,493.51. This was set forth in the appli- 
cation, as was the fact that additionally ‘‘the officers of 
the assignor corporation have incurred considerable ex- 
pense of which no record has been kept and which cannot 
be itemized.’’ (R. 46.) When the real estate valued 
at $5,000 is added to the itemized expenses of $5,493.51, 
it is clear that no trafficking in licenses is involved in a 
total consideration of $10,000.** The Commission correctly 
so concluded. (R. 125; Brief for Appellant, Appendix B, 
p. 33.) 


17 Appellant recognizes this fact on p. 15 of its brief, where it states: 
‘*Indeed, both parties [assignor and assignee-intervenor] understood that the 
station as authorized was economically impossible.’’ 


18 The Commission’s objection to ‘‘ trafficking’’ is based on the theory ‘‘that 
licenses should not be granted to persons whose primary intent is to sell them 
at a profit rather than to operate a station in the public interest.’? WMIE- 
TV, Inc., 11 Prre & Fiscuer Rapio Era. 1091, 1098 (1955). ‘That is, is 
there evidence that the licensee acquired the station for the purpose of 
reselling it at a profit rather than for the purpose of rendering a public 
service?’’? Powel Crosley, Jr., 3 Prxe & FiscHez Rapio Reg. 6, 26 (1948). 
Obviously no sach factors are involved here. 
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CONCLUSION 


The Commission action here under review will result in 
a primary television service in Ironwood for the first time. 
The applications to effect this result were in compliance 
with all applicable rules and statutes, and the Commission 
correctly concluded that it would be in the public interest 
to grant them. The action here under review should be 
affirmed. 


Respectfully submitted, 


Corwin R. Lockwoop 

Srantey §. Harris 

Howagp F. Rorcrorr 
810 Colorado Building 
Washington 5, D. C. 


Attorneys for Interyenor 
Of Counsel: 


Hocan & Hartson - IN Motor 


Washington, D. C. 
January 26, 1959 
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Since the filing of the appellant’s brief, an action taken 
by the FCC has made a change in the factual situation. 


On November 25, 1958 the FCC granted an application 
for modification of the construction permit of Lake Superior 
Broadcasting Company. 


On December 11, 1958 the FCC reconsidered its action of 
November 25 and provided that the grant of the modifica- 
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tion application was without prejudice to any action the 
Commission may deem appropriate as a result of the deci- 
sion of the Court in this ease. By the modification of 
November 25, the area of overlap of the Grade B contours 
of appellant’s station and that proposed by the intervenor 
would be increased to 42.4 square miles, in which an esti- 
mated population of 238 persons reside. 


I. Sufficiency of Pleadings Before the FCC 


The Appellee complains that, prior to the original grant, 
the Appellant failed to bring to the attention of the FCC 
the matters later raised in the Petition for Reconsideration. 
The Appellant did not complain of the grant until after it 
was made, but this was in conformity with the provisions 
of Section 405 of the Communications Act. Section 405 
does not require that a party file a petition prior to a grant. 
The Appellant, as well as all other persons, is charged with 
notice of actions taken by the FCC, but not with applica- 
tions filed with the FCC. The Appellee’s argument that a 
party must make all its arguments to the FCC prior to a 
grant is defective because: 


(1) there is no statutory requirement to do so, 


(2) there were no ‘‘proceedings’”’ to which Appellant 
Sere a a party (See Rule 1.191(b), 47 CFR 
1.191(b)), 


(3) the Appellant thought the assignment involved use 
as a broadcast station as provided in Section 3.606 
f 08) Rules, and not as a satellite station (47 CFR 


IL. Standing 


An attempt appears to have been made to confuse ‘‘stand- 
ing’’ with grounds for setting aside the action in this case. 
The FCC and intervenor have claimed that the Appellant 
did not make many of the arguments presented in its brief 
before the FCC. With regard to standing, the Appellant 
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showed that the establishment of a satellite carrying CBS 
programs in the area so close Appellant’s station and so 
distant from intervenor’s station aggrieved and adversely 
affected the Appellant. The Appellant showed that it had 
standing because: 
1. The Appellant was an affiliate of Columbia Broad- 
casting System, 
2. The proposed station would be an affiliate of the Co- 
lumbia Broadeasting System, 


3. There had been no overlap of CBS television pro- 
grams in the Ironwood area between KDAL-TV, Ap- 
pellant’s station, and any other station, 


4. For the first time there would now be an overlap of 
Grade B contours of the proposed satellite and the 
Appellant’s station, 


5. For the first time the Appellant’s station will lose 
unduplicated network coverage, 


6. The proposed operation of the satellite station will 


offer CBS network programs and spot adjacencies to 
areas and populations receiving such programs pre- 
viously only from the Appellant’s station, 


7. The proposed operation of a satellite in the manner 
requested will reduce the number of advertisers avail- 
able to the Appellant’s station and thus affect the 
quality of service rendered by the Appellant’s station 
(R. 96-97). 


The Appellant went on to show that these matters were 
matters of private injury. The private injury referred to 
above was not urged as grounds urged for reversal of the 
FCC action. The private injury gives Appellant ‘‘stand- 
ing’’. It has never been urged that this gives alone grounds 
for reversal of the FCC action. The question of standing 
has been resolved by this Court. The Appellant relies upon 
the Philco case, Philco Corporation v. FCC, — U.S. App. 
D.C. —, 257 F. 2d 656 (cert. den. January 26, 1959). In 
the Philco case, the Supreme Court denied certiorari after 
the Solicitor General had ‘‘split’’ with the FCC on the 
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question of standing. The Solicitor General has favored a 
more liberal attitude toward appearance before Government 
agencies and he suggested what he called ‘‘a common sense 
test’’. The test is: ‘‘whether, as a practical matter (the 
party) has a real and substantial, rather than a frivolous 
or insignificant basis for asserting that his interest would 
be harmed by the proposed agency action’. The Appel- 
lant has met this test. 


In Greenville Television Company v. FCC, 95 U.S. App. 
D.C. 314, 221 F. 2d 870, the Court held that an application 
for a change in transmitter site which enabled a competitor 
to get an affiliation with CBS and thereby increase com- 
petition was sufficient to make the other television station 
was a party in interest and so entitled to a hearing with 
regard to granting the authorization for change in the 
transmitter site. The Court stated that the economic injury 
that gives standing under the Sanders case, FCC v. Sanders 
Brothers Radio Station 309 U.S. 470, to oppose a Commis- 
sion action, is seldom the direct result of the Commission 
action. The Court cited the case of Camden Radio v. FCC, 
94 U.S. App. D.C. 312, 220 F. 2d 191. 


The FCC has said that the Appellant has never made 
the argument to the Commission that the assignment of the 
permit deprived the Appellant of a chance to apply for the 
channel. In its petition for rehearing and reconsideration, 
the Appellant stated: 


‘¢3f the Commission will reconsider and set aside the 
grant, the petitioner will apply for Channel 12-Iron- 
wood for use as a satellite of KDAL-TV. The public 
interest is not served by relegating Channel 12 to a 
satellite status of a television station so far distant 
when Red River is ready, willing, and able to utilize 
the channel as a satellite of KDAL-TV initially, and 
to rapidly convert to local transmission service (R. 
97).”’ 
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On the same page of the record the Appellant stated: 


‘‘the matter which Red River seeks to present is a 
novel one; it ean be stated as follows: whether or not 
the FCC should make a channel available for competing 
applications proposing satellite operations rather than 
approve an extension of time to construct and to trans- 
fer a construction permit, which construction permit 
was obtained under promises for local service, and then 
planned to be used solely for a satellite.”’ 


However, the FCC states that the Appellant can not com- 
plain because it had no rights to compete for a satellite 
operation, under the alleged holding of the KF AB case. 
KF AB Broadcasting Company v. FCC, 85 U.S. App. D.C. 
160, 177 F. 2d 40. The KFAB case is clearly distin- 
guishable because there was no change in the essential ele- 
ments of the authorization. 


The Appellee’s brief maintains that the FCC may decide, 
without notice to the public and a notice of proposed rule 
making, that ‘‘an inadequate economic basis existed for 
regular television service there and that the only feasible 
means for bringing any service promptly to Ironwood would 
be through the authorization of a satellite’’ (p. 10). 


Channel 10 was assigned to Ironwood as a local channel 
as a result of a rule-making proceeding. In the Matter of 
Amendment of Section 3.606, 9 Pike & Fischer RR 1370. In 
making the assignment, the FCC held: 


‘¢Channel 12 in Ironwood, a city with a population 
of 11,500 persons, would represent a first VHF assign- 
ment and a second channel, We believe the record es- 
tablishes a demand for the assignment of Channel 12 
to Ironwood and that Channel 33 will adequately serve 
the needs of Iron River. Accordingly, we are granting 
the counter proposal of Upper Michigan-Wisconsin 
Broadcasting Company.’’ Supra, p. 1379. 


This action was announced on December 1, 1953. The 
same Upper Michigan-Wisconsin Broadcasting Company 
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that took part in the rule-making and showed ‘‘a demand 
for the assignment of Channel 12 to Ironwood” received a 
grant of the channel on the basis for which it was assigned 
--to provide a local program service. 


The Appellant does not believe that the FCC can make 
an ex parte determination that a community will not support 
a local channel without receiving comments from all inter- 
ested parties as a result of a notice of proposed rule mak- 
ing, duly published in the Federal Register. 


The Appellant should have had the right to make appli- 
eation for the channel, not as a local channel, but for a 
satellite, if the basic nature of the assignment was to be 
changed by the FCC. 

Pavuu M. Seeau 
Rosert A. MarmMet 
816 Connecticut Avenue 
Washington 6, D. C. 
Attorneys for the Appellant 








